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Two New National Legal Organizations Are Born 


TWO NEW national organizations of great actual 
and potential importance to the administration of 
justice have appeared on the legal horizon since 
the last issue of the JOURNAL was published. The 
Conference of Chief Justices, organized in St. 
Louis on September 3, was mentioned on this same 
page of the June JOURNAL, and an account of 
its first meeting appears on another page of this issue, along with the address of 
Chief Justice Vinson at the Judiciary Dinner of the United States, with which 
its beginning was celebrated. 

The other one came into being with somewhat less fanfare in the Somerset 
Hotel, Boston, on October 13, when the delegates attending the Twenty-Seventh 
Annual Legal Aid Conference sponsored by the National Association of Legal 
Aid Organizations voted to adopt a new constitution ending the latter organiza- 
tion and substituting in its place a newly-created National Legal Aid Association. 

The change is more than a matter of names. The old N. A. L. A. O. was a 
federation of somewhere between fifty and a hundred local legal aid societies and 
agencies of various types throughout the country. It served a useful purpose in 
encouraging adoption of minimum and uniform standards for legal aid service 
everywhere, keeping statistical records of legal aid work done, and, with the 
assistance in recent years of the American Bar Association Committee, actively 
promoting the extension of legal aid service to communities where it had not 
formerly been available. It had no source of income other than its constituent 
members, however, which in turn are largely dependent upon such resources as 
community chests. Hence, its finances never were equal to the work before it, 
and indeed the final treasurer’s report indicated that the 1949 budget was in 
arrears, although it was expected to be balanced before the end of the year. 

The most important feature of the new National Legal Aid Association is the 
fact that it provides for individual and professional memberships, dues for which 
have been set at ten dollars a year. It is to be governed by a nation-wide board 
of directors of thirty-nine members, including representatives of affiliated legal 
aid organizations and also prominent professional and business leaders known 


The idea that lawyers should unite to promote a more efficient administration of justice, was first proposed by Herbert Lincoln H. 
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for their interest in legal aid work. Members of the bar should and will welcome 
the opportunity afforded by the professional membership classification to con- 
tribute a small sum each year toward the furtherance of this important work. 
Bar associations, lay individuals and organizations, and foundations may be © 
expected to contribute larger amounts. 

Inspiration to that end, if needed, might be gained by listening in on a working 
session of the Conference, or the corridor conversation of the delegates. This 
is no ordinary gathering of lawyers. Most of the topics familiar to bar association 
conventions are missing. One elderly gentleman arises during a discussion of 
limiting the case load to relate how he sat up nights in a vain effort to keep up 
with a mounting case load with no increase in financial support until a partial 
paralytic stroke warned him that he was attempting the impossible. One of his 
comrades in the Association left legal aid a few years ago for a job in a bank, 
but turned his back on a vice-presidency to return to the work which meant more 
to him than a successful career in the world of finance. A blind lawyer and his 
seeing-eye dog provide legal aid service’ to an industrial city with the help of 
students from a nearby law school. All of them, like Abou Ben Adhem, are doing 
it for love of fellow-man and of this form of service to him. On salaries which 
are only modest at best, they represent a fair cross-section of legal talent, and 
they are respected by the bar in general, the courts, and their professional oppon- 
ents. Their tales of exploits on behalf of their clients are told with as much 
relish as if they had been done for lucrative retainers. 

All signs point to a great increase in legal aid business in the near future. A 
few big cities and many smaller communities are still getting along with no 
organized provision for it. The bar always has acknowledged its responsibility 
for protecting the legal rights of everybody, not just those who can afford a fee. 
In an earlier day this responsibility was met by individual lawyers serving all 
who came to their doors and billing only those who could pay. In modern America 
this has become a virtual impossibility. Organized legal aid is the twentieth- 
century answer to the legal needs of the poor who are always with us. Public 
charity in this, as in other fields, is a general public responsibility, and legal aid 
offices regularly share in community chest budgets all over the country, but charity 
and welfare groups cannot render legal aid service nor set up the means for 
rendering it. That is the responsibility of the lawyers of America. Through the 
combined efforts of the N. A. L. A. O. and the A. B. A. committee, great strides 
have been taken in recent years. The new National Legal Aid Association offers 
an improved vehicle through which every bar association, large and small, and 
every individual lawyer, may share in an organized effort to meet that responsi- 
bility as it should be met. 

The American Judicature Society welcomes the Conference of Chief Justices 
and the National Legal Aid Association to the fellowship of national organiza- 
tions in the legal profession, congratulates their chief executives, Chief Justice 
Laurance M. Hyde of Missouri and the Honorable Harrison Tweed of New York, 
and rejoices that new and promising reinforcements have joined its thirty-six- 
year-old campaign “to promote the efficient administration of justice.” 


© 


NoT EXACTLY a national organization in the legal profession, but close 
enough to it to deserve mention along with the two organizations referred to 
above, is the American Law Student Association, organized in St. Louis on Sep- 
tember 6th by delegates from forty-eight law schools in all parts of the country. 


| 
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Objects of the Association are to acquaint law students with the activities of 
the American, state and local bar associations, to introduce them to professional 
problems they will later face, and to help them with problems of placement after 
graduation. To the American Law Student Association and its first president, 
Richard J. Flickinger, University of Pittsburgh law student from Ligonier, 
Pa., we also extend congratulations and good wishes. 


TEN YEARS AGO the Supreme Court of Arizona made legal history by being 
the first to adopt a state code of civil procedure so closely patterned after the 
new federal rules as to achieve substantial conformity between state and fed- 
eral practice. There have been extensive revisions of the federal rules since that 
time, however, and conformity in 1940 would not necessarily mean conformity 
in 1950 without definite intention and effort to that end. The Arizona court 
has just assured its continued leadership in procedural reform by announcing 
a thorough revision of Arizona civil rules to bring them in line with various 
changes in the federal rules during the past decade. Chief Justice Arthur T. 
La Prade and his court, and the bar of Arizona, which is co-operating in the 
venture, are to be congratulated upon this progressive move. 


IT IS SAID that one out of seven marriages in America results in divorce. It 
is not material whether the statistics are correct or not, or whether some of the 
figures represent duplication by habituals. It is becoming more and more appar- 
ent that divorce has become the medium for the disintegration of the family 
rather than an epitaph to a marriage already defunct. 

Our Anglo-Saxon system of law and the major part our profession plays 
in it are largely responsible for this situation. We are accustomed to think and 
act entirely for the preservation and vindication of vested or accrued rights. The 
granting of divorce has been posed not against the question, “Should a divorce 
be granted? Will a divorce be beneficial to the parties involved, including the 
children?” but against the question, “Is the petitioner or plaintiff, as a matter of 
law, entitled to it? Has a cause for divorce, defined by law, accrued in favor of 
the petitioner by the presence of some specific fact?” 

It is true that our law, as spoken by the judiciary, has repeatedly recognized 
and pronounced that marriage is not altogether a simple contract between two 
parties; that society, or the state, has an interest in the status of marriage, so that 
it cannot be dissolved by the wish and simple will of the parties. But our system 
does not provide an amicus curiae to represent that third party, the state, in 
uncontested cases. It is rumored that if there were an amicus curiae represent- 
ing the public in every uncontested case, perhaps nine out of ten would result in 
denial of divorce. 

We in America have placed in the hands of administrative bodies many such 
discretionary actions relating to labor, utilities, etc. But in the vital problem 
of the family institution, the death sentence is given upon the existence of some 
fact or event, earned as a matter of right. 

If we recognize divorce as an evil, not merely a symptom but an active dis- 
ease, then we must seek a remedy.—Condensed from an editorial in the New 
Jersey Law Journal. 
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Conference of Chief Justices Is Organized in St. Louis 


HE CONFERENCE OF CHIEF JUSTICES came 

formally into being on September 3, 1949, 
when representatives of nearly all of the state 
courts of last resort assembled in the Jefferson 
Hotel, St. Louis, Missouri, and effected their 
long-planned organization. 

Chief justices present included Arthur T. 
La Prade, Arizona; Benjamin C. Hilliard, 
Colorado; William M. Maltbie, Connecticut; 
W. Watson Harrington, Delaware; W. H. 


Duckworth, Georgia; Charles H. Thompson, | 


Illinois; Frank E. Gilkison, Indiana; Norman 
R. Hays, Iowa; William W. Harvey, Kansas; 
Porter Sims, Kentucky; John B. Fournet, 
Louisiana; Harold H. Murchie, Maine; Stanley 
E. Qua, Massachusetts; Edward M. Sharpe, 
Michigan; Charles Loring, Minnesota; Laur- 
ance M. Hyde, Missouri; Harvey McGhee, 
Mississippi; Hugh R. Adair, Montana; Arthur 
T. Vanderbilt, New Jersey; Charles R. Brice, 
New Mexico; John T. Loughran, New York; 
William L. Nuessle, North Dakota; Carl V. 
Weygandt, Ohio; Denver N. Davison, Okla- 
homa; Hall S. Lusk, Oregon; George W. Maxey, 
Pennsylvania; A. B. Neil, Tennessee; James 
E. Hickman, Texas; Eugene E. Pratt, Utah; 
Edward W. Hudgins, Virginia; Frank C. 
Haymond, West Virginia; and Marvin B. 
Rosenberry, Wisconsin. 

The following associate justices were de- 
signated by their respective chief justices to 
attend the conference as representative of the 
court; Joel B. Brown, Alabama; Ed F. Mc 
Faddin, Arkansas; Douglas L. Edmonds, Cali- 
fornia; Glenn Terrell, Florida; Raymond L. 
Givens, Idaho; Milton B. Badt, Nevada; Frank 
R. Kenison, New Hampshire; G. Dewey Oxner, 
South Carolina; Olin M. Jeffords, Vermont; 
and E, W. Schwellenbach, Washington. 

After welcoming remarks by Judge Richard 
Hartshorne, chairman of the A. B. A. Section 
of Judicial Administration and George E. 
Brand, president of the American Judicature 
Society, the group created a temporary and 
later a permanent organization. Chief Justice 
Laurance M. Hyde, chairman of the organizing 


committee, was elected temporary chairman and 


then permanent chairman. Glenn R. Winters, 
secretary of the American Judicature Society, 
was appointed secretary of the organization 
meeting and “reporter” for the permanent or- 
ganization. Other officers elected included Chief 
Justice Edward W. Hudgins of Virginia, vice- 
chairman, and an executive council consisting 
of Chief Justices Charles Loring of Minnesota, 
John T. Loughran of New York, Stanley E. Qua 
of Massachusetts, J. E. Hickman of Texas, and 
Carl V. Weygandt of Ohio. 

The remainder of the conference sessions 
were devoted to discussions of matters of inter- 
est to the chief justices and their courts. These 
included opinion writing, oral arguments, court 
organization and administration and the grant- 
ing of habeas corpus petitions. The latter sub- 
ject was under discussion at the time of ad- 
journment, and so great was the interest in the 
discussion that the motion for adjournment 
passed by a divided vote. 

To improve the time between then and the 
next conference session, which will be just 
before the 1950 A. B. A. convention in Wash- 
ington, the group voted to undertake factual 
studies of methods in use in the various 
jurisdictions for presenting the record on 
appeal, the number and structure of briefs, the 
manner of hearing and considering the appeal, 
the preparation and presentation of opinions, 
and such other matters as concern the deter- 
mination of a cause. 

Frank Bane, executive director of the 
Council of State Governments, was present to 
tender the services of that organization to 
the Conference on the same basis as it serves 
the conferences of governors and attorneys- 
general. 

The greetings of President Brand at the 
opening session were supplemented by those of 
President Frank E. Holman of the American 
Bar Association and Chief Justice Fred M. 
Vinson of the United States Supreme Court 
at the impressive Judiciary Dinner of the 
United States, Tuesday evening, September 6, 
which was broadcast to a nation-wide radio 
audience. 


| 
| 
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“The responsibility for the administration 
of justice,” said Mr. Brand, “and for its 
integrity and efficiency, rests upon the judi- 
ciary, and extends to every judge, regardless 
of the division in which he or she serves. 
That duty should not be ignored, and the 
responsibility for its discharge cannot be by- 
passed or constitutionally bridged to others. 
If the system of administering justice is ineffi- 


- cient, inadequate, outmoded or thwarted by any 


means or by anyone, or if public confidence 
in or respect for the judicial process is waning 
or lacking the judiciary and each member 
thereof has the responsibility for effecting 
correction. The entire judiciary of a state should 
collectively, consider itself to be what it con- 
stitutionally is—an official department of 
government; and its needs should be developed 
and considered accordingly; but, nonetheless, 
each member of judiciary should recognize his 
individual relationship.” 

“Many paper declarations of individual 
freedoms have been adopted from time to time 
in other lands,” observed President Holman 
in his address at the Judiciary Dinner, “but 
they have remained paper declarations. Why? 
Because to be effective they must be imple- 
mented with the practical machinery of an in- 
dependent judiciary where each citizen can 
have his day in a truly independent court 
and protect his individual right to life, liberty 
and the pursuit of happiness, Without this free 
access to independent courts—independent of 
both the executive and legislative power—all our 
basic rights and freedoms would be mere high- 
sounding paper declarations of things to be 
hoped for, but largely dependent upon the 
executive or legislative will of the particular 
majority for the time being in power.” 

President Holman expressed the hope that 
the Judiciary Dinner would become an out- 
standing annual event at American Bar Asso- 
ciation meetings to offer “an annual opportunity 
for a reaffirmation and a re-emphasis of the 
importance of the judicial branch of govern- 
ment in the several states and in our federal 
constitutional republic.” 


ADDRESS OF CHIEF JUSTICE HYDE 


Chief Justice Hyde, the first chairman of 
the Conference, traced a pattern of its objec- 
tives and activities in his address at the dinner. 


“The conference of Chief Justices,” he said, 
is the outgrowth of a long-felt need for con- 
sultation among the highest courts of the 
several states concerning matters of importance 
in improving the administration of justice. We 
believe it will be of great benefit to the judi- 
ciary, the bar and the public. 

“The philosopher John Stuart Mill once said 
that liberty is the greatest incentive to pro- 
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gress because with liberty there are as many 
opportunities for improvement as there are free 
men. To paraphrase Mill, I would say that in 
the Conference of Chief Justices there are as 
many opportunities for improving the adminis- 
tration of justice as there are courts repre- 
sented in it. The improvement of the administra- 
tion of justice must be a continuous process. The 
operation and needs of the judicial system 
must be constantly surveyed and tested. New 
and more complicated duties are required of 
the judiciary under the conditions of our 
modern industrial civilization. 

“In pioneer days, people had few contacts 
with other parts of the country, courts and 
judges were necessarily isolated from each 
other. Each had their own special conditions 
and peculiar problems. Now most problems 
are nation-wide, and city, county and state 
boundaries do not change them. There are, 
no doubt, many ways of handling appeals, 
writing opinions and administering the busi- 
ness of a court. Undoubtedly some are better 
and more efficient than others. Discussion 
and study of the methods and procedures by 
which the state supreme courts do their work 
and supervise the judicial departments in 
their states will surely be beneficial to all. 
There can be no better way to do this than 
by person-to-person contact and acquaintance 
among the judges. The helpfulness of such 
methods, not only to the officials involved but 
to the public in more efficient service, has 
been demonstrated in recent years by the 
Governors’ Conference, the Conference of 
Attorneys-General, the National Conference of 
Commissioners on Uniform State Laws, and 
the American Law Institute. 

“It is not surprising that throughout history 
there has been recurrent criticism of the 
operation of courts. The courts deal with 
the unusual—pathological—result of human 
relations. Thousands of transactions between 
people in most matters of commerce and of 
life take place every day without friction. 
That is the usual result. Only an occasional 
transaction cannot be settled by the parties 
involved and becomes a case for the courts. 
However, it is well to remember that when 
a controversy arises which must be taken 
to court for determination, it usually has 
caused the parties considerable trouble already, 
and they desire to be relieved of further 
annoyance as soon as possible, just as when 
people go to a physician they want prompt 
relief from their physical ailments. To them, 
time is of the essence. Furthermore, as Judge 
Learned Hand has observed, “The temple of jus- 
tice we think of as especially our own, but its 
roof covers more than we can occupy. For jus- 
tice is no less than the Good Life.’ So we must 
not forget that improving the administration 
of justice is of concern to every citizen, and 
that is why the success of this conference 
is so important. 


| | 

| 
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“TI would emphasize three matters of out- 
standing importance in improving the ad- 
ministration of justice in our states which I 
think our Conference should carefully consider. 

“First. Under modern conditions it is essen- 
tial that there be some head to a state judicial 
department. Some judge or court must be 
charged with responsibility for the efficient 
operation of the whole system. To accomplish 
this there must be authority to temporarily 
transfer judges from courts where the work 
is light to courts that are overburdened. In 
the larger and more populous states, an admin- 
istrative office is needed to obtain information 
about the condition of dockets and to assist 
in the administrative work of the courts, as has 
been found necessary in the federal judicial 
system. It will be most helpful to have the 
benefit of the experience of those courts which 
have pioneered in this field. 

“Second. Modern conditions also require 
higher qualifications for the successful opera- 
tion of government. Certainly there is no 
branch of the government in which high quali- 
fications are more important than in the judi- 
cial branch. Judges, the same as persons in 
other positions requiring special knowledge and 
training, should improve with experience in 
doing their work, but in many states men are 
turned out of judicial office about as soon as 
they have learned how to do the job well. The 
party election system may work well in rural 
districts of small population where the voters 
can have personal acquaintance with the can- 
didates for judicial office; but voters can have 
little informed basis for their decisions on 
judicial officers elected on state-wide tickets 
or in large cities; and therefore they take 
little interest in them. The results turn on 
national political issues and not on the ability, 
record or qualifications of the judicial candi- 
date. This was illustrated by our experience 
in Missouri, before the adoption of our non- 
—— plan for selection and tenure of judges 

1940, when all candidates for judicial office 
ran in party primaries and as party candidates. 
In ten elections during the twenty years before 
the adoption of the new plan (1919-1939), only 
twice was a judge of the Supreme Court of 
Missouri re-elected to a second term after hav- 
ing served a full ten-year term. One able 
former member of our supreme court (elected 
to complete an unexpired term after making an 
excellent record as a commissioner), said that 
he was chosen by the people to be a judge in 
1916 because Woodrow Wilson had kept us 
out of war, but that he was retired from office 
in 1920 because he had not. It has been well 
said that a politician can be a good judge if 
he can stop being a politician after he goes on 
the bench, but that the partisan election sys- 
tem requires a judge to be a politician to re- 
main a judge. There must be no partisanship 
in the administration of justice, and there 
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should be none in the selection and tenure of 
judges. Missouri now has a system which we 
believe utilizes the best features of both the 
appointive and elective systems and provides 
safeguards lacking in either. Other states can 
learn from our experience with this “Missouri 
Plan” of selection and tenure, as we can learn 
from their experience in other matters. 
“Third. It is of greatest importance to seek 
improvement in the administration of justice 
in all courts. We must not limit our efforts to 
improvements in appellate courts or in trial 
courts of general jurisdiction. No courts are 
more important than those which try infrac- 
tions of traffic laws, hear misdemeanor cases, 
determine small claims and causes, and hold 
preliminary hearings in felony cases. They 


‘should not be thought of or referred to as 


minor courts merely because they do not de- 
cide controversies involving large amounts 
of money or try felony cases of great public 
interest. Their great importance is that they 
are the courts which most of our people will 
actually see in operation. Many will have 
contact with no other courts. It is unusual to 
have more than a half-dozen visitors at the 
arguments of cases in our state supreme courts, 
even in cases involving millions. But traffic 
courts, municipal courts, magistrate courts and 
justice of the peace courts will frequently 
be crowded by many spectators. More important 
still, the youth of our nation, the foreign-born, 
our workers and many citizens of ordinary 
means get their first and often their only im- 
pression of our whole judicial system from 
these courts. This moulds their views of the 
administration of justice. They judge all gov- 
ernment, both state and national, by what they 
see there. Will their first impression in these 
courts cause them to have respect for law and 
confidence in the courts? If this experience 
gives our people a bad impression of their 
government, we cannot remove it by high- 
sounding speeches. That is why we must 
strengthen the entire judicial system, see that 
all courts are conducted with dignity, and deal 
out justice fairly. Only this will accomplish 
complete results in improving the administra- 
tion of justice and give the judicial department 
the respect it must have to make our institu- 
tions of democracy work properly. Chief Jus- 
tice Vanderbilt has given us an example of 
outstanding achievement in this field in New 
Jersey. 

“Improvements sometimes will come surpris- 
ingly fast if we will just make the effort to get 
things started. As in everything else, we can 
do almost anything we believe we can do. I 
once heard Mr. Charles F. Kettering, the great 
inventor of General Motors, illustrate this by 
saying that within a few years prior to each 
of the great inventions of our time (the auto- 
mobile, airplane, radio, etc.), great scientists 
had demonstrated by plain laws of mathematics 
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and physics that it could not be done. It also 
has been stated that it could be mathematically 
demonstrated that a bumble bee cannot fly be- 
cause his wing spread is not great enough for 
the size of his body. But the fool bee does not 
know anything about mathematics, and so he 
goes ahead and flies anyhow. Therefore, it is 
best to combine knowledge with faith, and I 
have faith that this Conference will be a 


success. 

“In the Federalist papers, the founders of 
our government stated that a strong, well-quali- 
fied and independent judiciary was ‘equally 
requisite to guard the constitution and the 
rights of individuals.’ We have twice in our 
generation fought in world-wide conflicts to 
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preserve the way of life our fathers estab- 
lished on this continent. But this cannot be 
done by war alone. It is less dramatic but just 
as essential to make all of the institutions of 
our democracy function efficiently and fairly. 
The challenge to us is to strengthen public con- 
fidence in our institutions by improving the 
administration of justice in both state and 
nation. We have seen the lamps of justice grow 
dim and become entirely extinguished in many 
parts of this troubled world. It is our task to 
keep them shining brightly here. That is the 
high purpose of our Conference.” 


The text of Chief Justice Vinson’s address 
to the Conference follows. 


The Business of Judicial Administration 


By FRED M. VINSON 


“This, as I see it, is the challenge and the opportunity facing the Conference 
of Chief Justices—to find the best methods of state judicial administration and 
to bring home to the citizens and their representatives the vital necessity for the 


adoption of businesslike techniques.” 


AM very happy to have been preceded to- 
night by two such delightful and interesting 
speakers as the distinguished Chairman of the 
Conference of State Chief Justices and the able 
and eminent president of the American Bar 
Association. Recently I had begun to feel that 
after-dinner speaking was on its way out, and 
hesitated to impose myself upon you in the face 
of a new trend toward speechless banquets. I 
have noticed several straws in the wind. As 
an example, I cite the Chicago Bar Associa- 
tion’s Diamond Jubilee, about which one report 
triumphantly noted that “not a single speech 
was delivered by any of the distinguished 
judges, lawyers, or guests who were present.” 
Now, this new trend has so much in logic 
and experience to support it, that I hesitate to 
continue. However, there are many old ban- 
quet-table precedents upon which I can rely, 
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and their value has been considerably enhanced 
by the addresses you have just heard. After 
hearing what I have to say you may conclude 
that these precedents are clearly distinguish- 
able, but I have decided to rely upon them and 
proceed, even though it results in a death-blow 
to the doctrine of stare decisis. 

First, I should like to ask the members of 
the Conference a very blunt question: Why 
have you come to St. Louis? What justifies the 
great labor and expense that went into the 
organization of this conference? 

With all due respects for our hosts, the City 
of St. Louis and the State of Missouri, I ven- 
ture to say that none of us came here for the 
climate. Nor did we come primarily because 
we are lawyers or even judges. We are here 
because we are Chief Justices or their repre- 
sentatives, officers charged with responsibility 
in the administration of the courts, and because 


- we are sincerely desirous of improving the ad- 


ministration of justice in those courts. We 
are here because we believe that the business 
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now handled by the courts belongs in the courts, 
because we believe in the safeguards which 
surround litigation, and because we believe that 
the courts can do the job! 

Commentators have often noted the fact that 
courts are never criticized so much for their 
decisions as for their administrative deficiencies 
—excessive delay and expense and needless 
technicality. English literature is full of barbs 
aimed at this invidious trio. We who are 
charged with responsibility for court adminis- 
tration should not easily forget the old 
apothegm, “Agree, agree, for the law is costly,” 
or Lord Tennyson’s scornful reference to “The 
lawless science of our law,” or Hamlet’s listing 
of “The law’s delay” as one of the “whips and 
scorns of time,” or Dickens’ caricature of the 
courts in the famous case of Jarndyce Vv. Jarn- 
dyce, in which, as you will remember, “the 
little plaintiff or defendant, who was promised 
a new rocking-horse when Jarndyce and Jarn- 
dyce should be settled, has grown up, possessed 
himself of a real horse, and trotted away into 
the other world .. . but Jarndyce and Jarndyce 
still drags its dreary length before the Court, 
perennially hopeless.” We should be ill-advised 
to dismiss these criticisms of the courts either 
as out-of-date or entirely the products of 
writers’ fertile imaginations. 

That such criticism is valid even today is 
due, I am convinced, to the fact that many 
judges and legislators have failed to realize 
the administration of the courts is a business, 
and that effective judicial administration re- 
quires the establishment of businesslike meth- 
ods. Such a program, in my opinion, presents 
the most important and challenging project 
facing the American Bench and Bar today. 


BUSINESS TECHNIQUES IN THE COURTS 


If court administration is to be placed upon 
a businesslike basis, it seems only logical that 
we should examine, by way of analogy, some 
of the practices adopted by successful busi- 
nesses. What techniques, we may ask ourselves, 
has business adopted to secure the maximum 
of efficiency and economy in its operations? 
Let us examine a few of the business tech- 
niques which might be applicable to the work 
of the courts. 

In the first place, a successful businessman 
employs an accountant or business manager 
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who maintains the records, studies possible 
economies, and is able at any time to prepare 
analyses truly reflecting the financial status 
of the business. Do you have an administrative 
assistant who keeps an accurate account of 
your production and expenses—one who im- 
plements the administrative policy decisions? 

A businessman knows his inventory — the 
nature of every item and its rate of turnover. 
Do you know the condition of your inventory: 
How many cases are before your courts, the 
average time required for their disposition, the 
causes of any delays? 

A businessman knows his personnel. He 
keeps informed about the work load in each 
of his departments. He shifts personnel when 
that load is unevenly distributed. Are you able 
to maintain such a personnel policy? Or are 
some of your courts overworked, while others 
are overstaffed? 

A businessman holds frequent meetings with 
the officers in charge of his various depart- 
ments and operations. He studies the methods 
of other businessmen and meets with them to 
discuss common problems, techniques and ex- 
periments. Do you hold meetings with the 
judges of your state to discuss the problems 
which confront them and the state judicial sys- 
tem as a whole? 

A businessman also keeps zealous watch over 
his costs. He is ever on the alert to obtain 
more effective results with the available men 
and equipment. If he decides that he needs 
new machinery, new methods, new locations 
or expanded plant facilities, he presents the 
facts to his board of directors and requests 
authority to carry out the proposed improve- 
ment program. Do you have such facts at your 
ready disposal? Do you know whether your 
courts are located where they are most needed 
and whether they are adequately staffed? Are 
you searching for ways to reduce costs? 

I realize that an organization capable of 
carrying out the kind of program I have in- 
dicated cannot spring up overnight. Also realize 
that the “stockholders” to whom we as business- 
men must turn for authority—the legislatures 
—have not in most cases sanctioned programs 
as ambitious as I have indicated are necessary. 

Nevertheless, I think it can be demonstrated 
that two essentials underlie the most effective 
administration of our judicial systems. First, 
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there must be some continuing organization 
which can gather statistics, make studies, con- 
duct experiments, and generally integrate the 
administration of the various courts of the 
jurisdiction. Second, within each jurisdiction 
there must be frequent interchange of ideas 
and suggestions by judges representing all of 
the courts. If the legislatures can be shown 
that through the adoption of such a program 
the courts can be made more efficient—delays 
minimized, technicalities decreased and ex- 
penses lowered (perhaps I should have placed 
this item first)—their approval will, I am con- 
fident, follow swiftly. 

This, as I see it, is the challenge and the 
opportunity facing the Conference of Chief 
Justices—to find the best methods of state 
judicial administration and to bring home to 
the citizens and their representatives the vital 
necessity for the adoption of businesslike tech- 
niques. Just as businessmen profit from the 
mutual exchange of ideas and experiences in 
meetings devoted to the discussion of com- 
mon problems, you who are charged with the 
administration of state judicial systems may 
learn from one another. Chief Justice Vander- 
bilt has not been hiding the fact that New 
Jersey’s new administrative program works ex- 
tremely well, and in a moment I am going to 
tell you of some of our experiences in admin- 
istering the federal court system. You may 
conclude that none or only a small part of the 
programs that New Jersey and the federal 
government have established is desirable or 
feasible in your state. But there will be other 
ideas, programs, and experiences reported in 
meetings next year and thereafter. A forum 
for the discussion of judicial business, the busi- 
ness of running this gigantic industry called 
the courts, cannot help but pay substantial 
dividends in increased efficiency and economy 
in courts throughout the country. 

I do not mean to minimize the benefits that 
the conference will bring through consideration 
of such topics as opinion writing and assign- 
ment of cases. These are important and worth- 
while subjects. But I do want to emphasize, 
if I may once again, that the Conference can 
assert a tremendous influence in the broader 
field of judicial administration by providing a 
forum and a testing-ground for new ideas and 
procedures, which, when proven in one state, 
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may well commend themselves to judges and 
legislators in other states. I sincerely hope 
that some of the reports and resolutions to be 
made at the conferences will be published and 
circulated to the Bench and Bar throughout 
the country. 

To illustrate the possibilities of accomplish- 
ment which lie before this Conference and to 
indicate how we in the federal court system 
have attempted to achieve a business basis, I 
should like to tell you something of a similar 
organization, the Judicial Conference of the 
United States, known until recently as the Con- 
ference of Senior Circuit Judges. 


THE FEDERAL JUDICIAL CONFERENCE 


In 1922, largely through the efforts of Chief 
Justice Taft, what is now known as the Judicial 
Conference of the United States was estab- 
lished. The scope of the first meeting was 
limited to alleviation of crowded dockets by 
redistribution of judges. But it was a signifi- 
cant step. For it provided a permanent forum 
for the discussion of judicial business, and 
attendance at the Conferences became a part 
of the assigned duties of senior circuit judges. 

Under the skillful and devoted direction of 
Chief Justices Taft, Hughes and Stone, the 
work proceeded apace. Of course, all the Con- 
ferences have been concerned with the condi- 
tion of the dockets, the need for new judges, 
and with salary, promotional and expense prob- 
lems of judges and judicial employees. In addi- 
tion, earlier Conferences treated such specific 
issues as expedition of criminal cases, review 
of clerks’ fees, assistance to the Supreme Court 
in the formulation of the Federal Rules of Civil 
Procedure, elimination of the disparity of sen- 
tences imposed in different districts, estab- 
lishment of a conference of district judges, 
and formation of an administrative office for the 
federal courts, about which I shall say more 
in a moment. 

Since 1946, the Conferences have dealt with 
the system of appointment and compensation 
of referees in bankruptcy, the fee schedules of 
United States Commissioners, selection of jurors 
and increases in their compensation, habeas 
corpus procedures, pre-trial techniques, court- 
house building plans, establishment and super- 
vision of the court reporter system, and codifi- 
cation and revision of the Civil and Criminal 
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Codes. And these are samples only, not the 
complete catalog. 

I am very happy to report that the Judicial 
Conference has always enjoyed the generous 
cooperation of the executive and legislative 
branches of our government. Congress has in- 
dicated its reliance on the Conference by re- 
quiring annual reports and recommendations 
for legislation. I might add that we have in- 
terpreted the statute to mean that we may not 
only make recommendations “for” legislation, 
the literal language of the statute, but “against” 
legislation as well. 

Congress has also established two other types 


of conferences of federal judges which meet to. 


consider problems of judicial administration. 
In each circuit there is a Judicial Council, con- 
sisting of the circuit judges, whose function is 
to supervise the work of the district courts. 
At each semi-annual meeting, the council con- 
siders the condition of the dockets in every 
district court within the circuit, and the num- 
ber of cases and motions held under ad- 
visement by judges for more than thirty days. 
The councils are authorized by statute to “take 
such action thereon as may be necessary.” This 
may take the form of investigation into the 
causes for delay, recommendations for transfer 
of judges into congested districts, or directions 
as to the assignment of cases within the district. 

In general, each council is empowered to 
“make all necessary orders for the effective 
and expeditious administration of the business 
within its circuit,” and district judges are re- 
quired to “carry into effect all orders of the 
judicial council.” While their primary concern 
is thus with local and regional problems of 
administration, the councils also participate in 
the solution of nationwide problems. They often 
make suggestions to the Judicial Conference, 
and, in turn, are frequently called upon to im- 
plement the latter’s recommendations. 

In addition to the Judicial Council, each cir- 
cuit has a Judicial Conference of the Circuit, 
consisting of all district and circuit judges. 
These circuit conferences meet annually to dis- 
cuss legislation and other matters affecting fed- 
eral judicial administration. Under a procedure 
formulated by a committee of the Judicial Con- 
ference of the United States headed by Chief 
Judge Orie L. Phillips of the Tenth Circuit, 
the views of each circuit conference on all 
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pending legislation are solicited by the parent 
Conference and are transmitted to Congress 
along with its report and recommendations. 
The “Phillips Plan” also requires that district 
judges have at least equal representation on 
Judicial Conference committees appointed to 
consider proposed legislation affecting district 
judges and courts. 

The circuit conferences are thus closely in- 
tegrated with the Judicial Conference of the 
United States. Furthermore, the Judicial Con- 
ference has adopted the policy of “consulting 
the district judges whenever it is reasonably 
possible to do so before taking any action which 
affects the interests of the district courts 
whether or not such action relates to proposed 
legislation.” This policy is furthered by cir- 
culation of the agenda of the Judicial Confer- 
ence to all federal judges several weeks prior 
to its meeting in Washington. The views of 
all the judges on matters to be considered are 
welcome and, I assure you, are earnestly con- 
sidered. 

The Councils and Conferences I have just 
described were established by the Administra- 
tive Office Act of 1939. The accomplishments 
of the first ten years under the Act have proved 
a rich reward to those of us who were engaged 
in furthering its enactment. For, every minute 
spent by the judges in these conferences and 
every dollar expended has been repaid many 
hundredfold in enhanced efficiency in court ad- 
ministration, 


THE ADMINISTRATIVE OFFICE 


The 1939 Act, which I regard as something 
of a Declaration of Independence for the fed- 
eral courts, also created the Administrative 
Office of the United States Courts. With the 
establishment of the Administrative Office, the 
courts became separate and independent of the 
Executive in administrative matters, just as 
they have always been separate and independent 
in their decisions. Prior to 1939, the appro- 
priations for federal courts were included in 
the annual appropriations for the Department 
of Justice, and Attorney General Cummings 
himself recognized that it was “bad in principle 
and practice that the chief litigant before the 
courts should have the control of the financing, 
the budget, the accounting and all the other 
details which are so intimately a part of the 
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judicial administration.” Under the Act of 
1939, responsibility for the business adminis- 
tration of the courts was put where it belongs 
—in the courts. 

Moreover, the Administrative Office serves 
as a source of information and statistics con- 
cerning the business of the Courts. Some serv- 
ice of this kind had also been provided by the 
Department of Justice prior to 1939, but it 
was thought, quite properly, that an agency 
under the control and direction of the courts 
could perform this service more effectively. 

The Administrative Office was therefore set 
up with two main divisions: The Division of 
Business Administration and the Division of 
Procedural Studies and Statistics. Two other 
divisions—one concerned with bankruptcy ad- 
ministration and the other with probation mat- 
ters—have since been formed. Let me describe 
very briefly the functions of the two main 
divisions. 

The Division of Business Administration 
supervises all administrative matters relating 
to the offices of clerks and other clerical and 
administrative personnel in all federal courts, 
except the Supreme Court, aids the Director 
of the Office in fixing the compensation of ad- 
ministrative personnel, maintains the payroll 
and disburses all moneys appropriated for the 
maintenance and operation of the courts, pur- 
chases and distributes supplies, provides ac- 
commodations, and, in general, acts as the 
business manager of the courts. 

The Division of Procedural Studies and Sta- 
tistics gathers information concerning the 
work of the courts, which it obtains from re- 
ports of the judges and clerks, and from peri- 
odic visits to the courts. It also makes recom- 
mendations as to more efficient procedures. The 
Division inquires into the reasons for delay in 
disposition of cases which are pending longer 
than six months. It reports quarterly as to 
cases and motions held more than thirty days 
after submission to district judges and cases 
pending on reference to masters more than 
ninety days. These are the reports considered 
by the various Judicial Councils. I might add 
that the number of cases and motions held 
under advisement for more than sixty days has 
been very significantly reduced since these fig- 
ures were first reported. 

The types of statistics compiled by the Divi- 
sion range from the number of cases filed and 
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terminated in each district court and court of 
appeals, to a breakdown of bankruptcy cases in 
each district according to the section or chapter 
of the Bankruptcy Act under which the action 
was brought. An illustration of the utility of 
these statistics is provided by the recently 
enacted statute establishing twenty-seven new 
federal judgeships. The data supplied by the 
Office supplemented the experience and recom- 
mendations of the Circuit Conferences and 
Councils. The reports of the committees of 
Congress accompanying the bills rely very 
heavily upon those data. In fact, each new 
judgeship is individually justified in these re- 
ports by the figures prepared by the Office. 

The statutes also provide that the Director 
must “perform such other duties as may be 
assigned him by the Supreme Court or the 
Judicial Conference of the United States.” 
These additional duties now include, in part, 
preparing the agenda for the Judicial Con- 
ference, arranging for the temporary trans- 
fer of judges, maintaining a continuing liaison 
with Congress, and scrutinizing all legislation 
affecting the courts. The Office also prepares 
the annual budget estimates for the federal 
court system, excluding the Supreme Court. 
These estimates are carefully studied by the 
Judicial Conferences, which makes the final rec- 
ommendations. 

In sum, the Administrative Office is the fact 
gatherer and business assistant of the courts. 
By statute the Office is “under the supervision 
and direction of the Judicial Conference of 
the United States,” and a standing advisory 
committee of the Conference, consisting at 
present of Chief Judges Stephens, Biggs, 
Parker and Phillips, in addition to the Chief 
Justice, has rendered diligent service. The 
Office is, in effect, the permanent secretariat 
for the Conference. You can well understand 
from this inadequate recitation of the duties 
of the Administrative Office why I say that a 
business manager is essential to the effective 
administration of the courts. 

The outstanding success the Administrative 
Office has enjoyed in its first ten years of opera- 
tion is a tribute to the vision and ability of its 
Director, Mr. Henry P. Chandler, and his as- 
sistants. Mr. Elmore Whitehurst has been As- 
sistant Director of the Administrative Office 
since its establishment, while Mr. Leland Tol- 
man and Mr. Will Shafroth are Chiefs of the 
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Divisions of Business Administration and Pro- 
cedural Studies and Statistics, respectively. The 
Divisions of Probation and Bankruptcy, which 
I mentioned only briefly because they are out- 
side the ordinary field of state judicial ad- 
ministration, although they perform important 
functions in the federal judicial system, are 
headed respectively by Mr. Richard A. Chap- 
pell and Mr. Edwin L. Covey. 


POSSIBILITIES IN THE STATES 


Of course, the federal plan of conferences 
and administrative office organization may not 
fit the needs or the purses of most state judicial 
systems. Other plans have also worked very 
well. I am not, therefore, suggesting that any 
of the techniques developed in the federal court 
system are any more effective than the ad- 
ministrative techniques already adopted by 
many of the states. However, our experience 
in the federal system has led me to the conclu- 
sion, which I want to repeat, that two things 
are vital to the most effective administration of 
a court system: First, a permanent business 
organization under the direction of the judi- 
ciary, which can gather information and super- 
vise the administrative details of the judicial 
system; and, second, a forum in which judges 
can meet to discuss and formulate plans for 
solving the administrative problems with which 
they are faced. In connection with the former 
requirement, I would direct your attention to 
the Model Act to Provide for an Administrator 
for the State Courts. Its provisions, plus the 
experience of those states which are now em- 
barking upon plans providing for administra- 
tive offices, should provide a fruitful source of 
material for discussion in the coming Confer- 
ences of Chief Justices. 
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These conferences will, I am confident, prove 
rich and rewarding to those who participate in 
them. In solving problems of substantive law, 
you rely upon one anothers’ published decisions, 
not as binding precedents, but as guides and 
indications of others’ analysis, experience, and 
research. I feel that you will profit fully as 
much from one anothers’ studies and experi- 
ments in the field of judicial administration 
through discussions in the forum of the Con- 
ference of Chief Justices. 

I regard this inaugural conference as a sig- 
nificant advance in the direction of the more 
efficient administration of the courts of this 
country. The conferences to come will provide 
you with ideas, statistics and experience with 
which to formulate your plans. Once these 
plans have been perfected, you must take the 
lead in securing their adoption. You must 
convince the Bench, the Bar and the legislature 
in your state that continuing improvement in 
court administration through adoption of busi- 
nesslike methods is vital to public confidence 
in and respect for the courts. You must dem- 
onstrate to the legislature that the money ex- 
pended in carrying out these plans will be 
returned with interest. You must assert the 
right of the judiciary, as an independent and 
co-equal branch of government, to keep its own 
house. 

I am convinced that the program of adminis- 
trative reform in the courts will lead to elimina- 
tion of excessive delay, expense and technicality 
in court procedure, and that we are thus in- 
suring continuing public support of the courts. 
I cannot stress too much the importance of 
this program, for let it never be forgotten that 
the free courts of this country are the firmest 
bulwarks of our democracy. 


It is the Supreme Court which has stood as the guardian and protector of our 
form of government, the guarantee of the perpetuity of the Constitution, and 
above all the great champion of the freedom and liberty of the people. No other 
known tribunal has ever been devised in which the people could put their faith . 
and confidence, to which they could entrust their choicest treasure, with a like 
assurance that there it would be secure and safe. There is no power, no influerice, 
great enough to sway its judgments. There is no petitioner humble enough to 
be denied the full protection of its great authority.—Calvin Coolidge 
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Silver Anniversary of the Judicial Council Movement 


(Continued from the August JOURNAL) 


By GLENN R. WINTERS 


ACCOMPLISHMENTS IN CALIFORNIA 


This general discussion of the functions of 
judicial councils might profitably be supple- 
mented by a look at some of the concrete ac- 
complishments and activities of a few of the 
more successful judicial councils. Alphabetic- 
ally, if for no other reason, we may look first 
at California. The judicial council was organ- 
ized twenty-two years ago, and its twelfth 
biennial report will be published in the near 
future. At its initial meeting on December 10, 
1926, the Council agreed that the first thing 
to be done was to establish a system of judicial 
statistics, and Judge Harry A. Hollzer volun- 
teered to devote his full time to that work if 
he could be excused from his regular duties. 
This was arranged, and he spent several months 
working out the statistical procedure still in 
use.24 This was followed by a survey of judicial 
administration throughout the United States 
and Canada, with ideas brought back from all 
parts of the country for consideration and pos- 
sible use in California.25 A bill was introduced 
in the legislature proposing the establishment 
of a separate court of criminal appeals. The 
legislature referred it to the judicial council 
and the council recommended against it and it 
was not passed.2® Following establishment of 
the system of gathering statistics, the council 
undertook to assign judges for work in other 
trial courts to relieve congestion, and from 
1926 to 1927 the interval between issue and 
trial in the Los Angeles Superior Court was 
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Second Report, Part II, pp. 11-69 (1929). 


reduced from 16 and 18 months to about three 
months.27 In 1929, 50 recommendations were 
made to the legislature regarding pending leg- 
islation and 86 of them were followed.28 Im- 
provements in probate procedure sponsored by 
the council were estimated to have saved liti- 
gants $200,000 in Los Angeles alone.?® 

In 1941 the legislature conferred rule-making 
power on the judicial council to make rules for 
appellate procedure in both civil and criminal 
cases throughout the state.2° Working through 
an advisory committee, the council drafted 
rules which were published and adopted in 
1943.31 The 1948 legislature directed that a 
study and report be made by the judicial coun- 
cil concerning the procedure of administrative 
boards, commissions and officers.32 The council 
made history with its thorough and extensive 
study of this subject and its recommendations 
for uniform procedures for adjudicative hear- 
ings in some forty state agencies, and sponsor- 
ing of a staff of qualified hearing officers.** 
The Administrative Procedure Act, draft of 
which was included in the judicial council re- 
port,®* and which was adopted with but minor 
changes, has been accepted as a model for 
similar reforms throughout the country, and 
has operated so successfully that of 1,980 hear- 
ings in the twelve months ending in September, 
1946, only 17 had appeals for judicial review.*® 

More recently, the council has successfully 
opposed the creation of a separate court of tax 
appeals, and it is now at work on a broad sur- 
vey of superior court rules, expected to reduce 

26. 6th Rep., Part I, pp. 3-8 (1936). 

27. 8th Rep., p. 6 (1940). 
8th Rep., p. 7 (1940). 
8th Rep., p. 7 (1940). 
Laws 1941, Ch. 562 and 477. 
10th Rep., p. 6 (1944). 
Deering’s Gen. Laws, 1944, Act. 40. 
10th Rep., Part II, pp. 8-172 (1944). 
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their number by about one-third and improve 
the working of the superior courts as well.5¢ 


KANSAS AND NEW YORK 


The Kansas Judicial Council, organized one 
year after California’s, reviewed its own 
twenty-year record and accomplishments in Part 
IV of its Twenty-First Annual Report. It, too, 
made the collection of statistics one of its first 
projects. It also tackled the problem of speed- 
ing up court procedures, and made recom- 
mendations to that end which were adopted by 
the supreme court in 1929 and have been in use 
ever since. For several years the council’s at- 
tention was devoted to Kansas probate proced- 
ure—first in attempts to amend existing laws 
and finally in the drafting of a complete new 
probate code, which was adopted in 1939. 
Hundreds of specific problems have been con- 
sidered by the council during the years and 
recommendations made. These include the 
statutory form of petition in divorce, with un- 
mentionable details relegated to a bill of par- 
ticulars which is not a part of the record; im- 
provement of jury trial; authorization for 
judges to comment on the evidence; special 
verdicts and less than unanimous verdicts; ju- 
dicial reapportionment; interstate extradition 
of criminals; the simultaneous death act; and 
many others. An important matter on the bor- 
derline of judicial administration taken up by 
the council in recent years has been the clari- 
fication of real estate titles, no recommenda- 
tions in regard to which, however, have yet 
been enacted into law. The problem of selec- 
tion and tenure of judges is now under con- 
sideration by both the judicial council and the 
legislative council, having been submitted by 
the recent legislature for study and report. 

The Judicial Council of the State of New 
York, set up and financed on a bigger scale 
than any other in the country, naturally has a 
most impressive array of accomplishments. The 
Fourteenth Annual Report for 1948, following 
a uniform pattern of previous volumes, lists 
two pages of current recommendations, six new 
ones having to do with review of tax assess- 
ments, abolishing tender after suit, removal of 
statutory limitations on counterclaims in matri- 
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monial actions, proposed improvements in the 
handling of trust cases, small abandoned court 
deposits, and removal of the present age limi- 
tation on certain official referees; and twenty- 
two renewed recommendations, some of them 
of several years standing. Two more pages list 
thirty-two subjects under consideration, on 
many of which research is now under way. 

The council reviews its own activity through 
the years as follows: “From 1934 to 1941, the 
Judicial Council concentrated principally on 
the problem of eliminating undue delay in the 
courts of civil jurisdiction . . . This problem 
of delay, which had loomed very large in 1934, 
appeared to have been substantially solved by 
1941. Accordingly, from 1941 to 1947 the 
council concentrated on the simplification of 
procedure, practice and administration in the 
courts and the reduction of uncertainties and 
expenses of litigation. However, since 1945, 
delays in tort jury cases have been manifest in 
some counties of the Supreme Court [due to] 
the large increase in Supreme Court litigation 
. .. In order to prevent a continuing deteriora- 
tion of the condition of the calenders, the coun- 
cil has reinstated the problem of delay as its 
primary concern.’’37 

A summary of the reports to date indicates 
that since 1934 and through 1947, 258 recom- 
mendations were adopted and 41 not fully 
adopted. During the past year the chief recom- 
mendation adopted was a new method of re- 
moving judges, which, however, was conceived 
and promoted by another organization, the 
Citizens’ Committee on the Courts.®* 

The “supporting studies” published in the 
back of each volume of the New York council’s 
annual reports constitute a library of technical 
information on procedural matters. An excel- 
lent example is the study of judicial rule-mak- 
ing power in the tenth volume.*®® 


ACCOMPLISHMENTS IN OTHER STATES 


To review similarly the programs and ac- 
complishments of even a few more of the judi- 
cial councils would be unendingly monotonous, 
but we may venture to mention a few more spe- 
cific projects of various councils in addtion to 
those already mentioned. Reference already has 
been made to the Texas Civil Judicial Council’s 
state court organization plan—a research and 
drafting project which has absorbed the ener- 


38. Ibid., p. 21. 
39. 10th Ann. Rep., pp. 153-172 (1944). 
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gies of the group for four or five years.*° The 
Judicial Council of Michigan has sponsored and 
published numerous important research studies 
in its annual reports. A recent outstanding 
one was entitled “A Study of Justices of the 
Peace and Other Minor Courts—Requisites for 
an Adequate State-Wide Minor Court System,” 
in the Fifteenth Annual Report, followed the 
next year by a tentative draft of an act to 
establish county courts of record to supersede 
justices of the peace and certain other inferior 
courts. Others include a study of pre-trial pro- 
cedure in the Wayne County Circuit Court, 
published in 1936,*! and a study of declaratory 
judgments and their availability in different 
types of controversies, published in 1934. 
Two years ago the Judicial Council of Ohio 
circulated a questionnaire among the members 
of the bench and bar of Ohio seeking their 
opinion on fifty-five suggested improvements in 
court organization and procedure. About 1,000 
out of 9,000 distributed were returned, and the 
answers were included as an appendix to the 
Council’s Eighth Report in 1947. The Judicial 
Council of Connecticut drafted and sponsored 


a constitutional amendment to change the 


method of selecting minor court judges, which 
was adopted by the people a year ago.** The 
Judicial Council of New Hampshire in its first 
year recommended and secured an increase in 
judges’ salaries.* 


ORGANIZATION AND OPERATION 


The great bulk of the judicial councils in this 
country were brought into being by legislative 
enactment. Those of Alabama, Arizona, Idaho, 
South Dakota and Utah are an arm of the in- 
tegrated state bar, and created by a resolution 
of that body. The Nebraska and Oklahoma 
judicial councils were established by order of 
the supreme court, and that of California by 
constitutional amendment. It would seem pref- 
erable to have the judicial council independent 
of the state bar association, but a bar-spon- 
sored council is better than none at all, and 
most of these have proved to be active and 
effective. Their greatest limitation is their 
complete dependence upon the bar association 
for financial support. Although establishment 
by rule of court is probably the most logical 


40. 19th Ann. .» Pp. 52-66 (1947). 
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method, legislative enactment may be prefer- 
able from the standpoint of securing financial 
support from the state treasury, as well as 
liason for consultation on bills relating to the 
judiciary. 


MEMBERSHIP 


The personnel of the judicial council origi- 
nally proposed by the Massachusetts Judicature 
Commission was to consist of one judge each 
from the Supreme Judicial Court, the Superior 
Court, and one other court, and two members 
of the bar. The Massachusetts council today 
consists of six judges representing six differ- 
ent courts, and four members of the bar, with 
a fifth member of the bar serving as secretary. 
There is a wide variety in the makeup of the 
other judicial councils around the country. 
Among the leading judicial councils, that of 
California is unique in that it is composed 
entirely of judges—five appellate, five trial, and 
one from a minor court. The Judicial Council 
of Kentucky with fifty-two judges and a lawyer 
secretary almost fits the same description, as 
does the similarly-organized Arkansas council 
of forty-nine members. The others all have 
from two to seven members of the bar. Half 
of the twenty have one or more judges of the 
inferior courts, as well as circuit or district 
judges and appellate judges. Half of them also 
have representatives of law schools within the 
state. Four include the attorney-general, eight 
include members of the legislature, and four 
have a representative of the press. New York 
includes a Congressman, Ohio the supreme 
court reporter, Texas a banker, Washington a 
law librarian, and various statutes call for one 
or more “citizens at large.” For some years 
one of these in Michigan was a clergyman. 

In numbers alone, Ketntucky is the cham- 
pion, with 53 members. Arkansas is second 
with 49, followed by North Dakota with 28, 
each of these including the entire trial and 
appellate judiciary of the state. New York has 
19, Texas 16, Ohio 14, California, Minnesota 
and South Dakota 12, Nebraska and Utah 11, 
Washington 10, and Connecticut, Indiana, Kan- 
sas, Michigan and West Virginia 9. The 
smallest appears to be Vermont with 5 mem- 
bers. 

Although judicial councils composed of 
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judges alone, and judges and lawyers alone, 
have done excellent work, there is much to be 
said for including some or all of the others 
mentioned. Law school representatives have 
contributed mightily to the success of the ju- 
dicial councils in which they have served. From 
the standpoint of legislative contacts alone, 
legislative members would seem to be desirable. 
The attorney-general is in a position to assist 
the council tremendously. As for laymen, the 
remarks of “an informed individual” recently 
quoted by George Maurice Morris, former 
president of the American Bar Association, are 
interesting: 

“Where either lawyers or judges serve alone 
they seem to lack the energy for sustained at- 
tack. Where judges and lawyers serve to- 
gether, each group seems to have a diffidence 
about imposing its views upon the other, which 
stultifies action. Where, however, laymen are 
included, their presence seems to act as an ‘ice- 
breaker’ and to stir activity among the profes- 
sional members of the council. Laymen’s criti- 
cisms are sharper.”’* 

In the light of the foregoing, the fourteen- 
man Judicial Council of Ohio appears to come 
close to the ideal, both as to size and as to per- 
sonnel. It consists of the chief justice, the at- 
torney-general, the chairmen of the two judi- 
ciary committees of the legislature, the presi- 
dent of the state bar association, the supreme 
court reporter, and one representative each of 
the Courts of Appeals, the common pleas courts, 
the municipal courts, the probate courts, and 
the League of Ohio Law Schools, and three 
practicing attorneys appointed by the governor. 
This would be strengthened by the addition of 
at least one out-and-out layman, such as a 
newspaperman. The pattern naturally will 
vary from state to state, and equally broad 
representation doubtless could be obtained in 
most states along with lay participation and 


still have a smaller number of members. Ten - 


or a dozen would seem to be the optimum 
number. 

The judicial councils of Arkansas, Kentucky 
and North Dakota, comprising as they do the 
entire trial and appellate judiciary of their re- 
spective states (exclusive of minor courts), 
are really judicial conferences, differing in 
no important respect from organizations bear- 
ing that name in Maryland, Missouri, Mis- 


45. Morris, “The Judicial Councils of the States,” 
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sissippi and other states as well as several of 
the federal circuits. They should differ from 
the other judicial councils in program and pur- 
poses as they do in numbers. The judicial con- 
ference may and does properly concern itself 
with all the field of the judicial council, but its 
program ought to be somewhat broader, in- 
cluding whatever interests and concerns judges 
as a group, and it ought especially to provide 
a medium for social contact among its mem- 
bers. 


THE EXECUTIVE SECRETARY 


It is probably a shocking thing to say, but 
it may be doubted whether the formal member- 
ship of the judicial council is as important as 
its working staff. The best of paper organiza- 
tions will fail of results, or will have spotty, 
inconsistent and unreliable results, unless some 
arrangement is made to provide some person 
who knows what needs to be done with the time, 
money and facilities to get it done. This of- 
ficer has come to be known as the executive 
secretary, and without his services the wheels 
of a hundred thousand business, professional, 
social and other organizations would grind to 
a sudden stop. Particularly is the executive 
secretary needed in the case of an organization 
such as a judicial council, the members of 
which in the nature of things are likely to be 
men of distinction, heavily laden with impor- 
tant responsibilities. Much as the members 
may be in sympathy with its objectives and 
program, and willing as they may be to con- 
tribute their time and energy, other demands 
upon them which they cannot put off will inter- 
vene, and the end of the year will come with 
nothing done. Anyone who ever has served 
on a committee of any kind knows how this 
goes, and how hard it is to resist the pres- 
sure, regardless of good intentions. The part- 
time secretary is better, but so long as his 
allegiance is divided, the -results will be less 
satisfactory than with a full-time man on the 
job. 

This is not to say that under certain circum- 
stances wonders cannot be accomplished by 
volunteer workers. Many volunteer organiza- 
tions have an amazing record, entirely due to 
the enthusiasm and energy of members. Usu- 
ally this comes about as a result of one man’s 
catching the vision and throwing himself into 
the project with reckless disregard of his other 


Ocroser, 1949] Sitver ANNIVERSARY OF THE JUDICIAL CouNcIL MOvEMENT 83 


obligations, and sooner or later that man will 
either lose the vision and become indifferent, 
or else be compelled to turn his attention else- 
where, and then all he was doing and all the 
others were doing as a result of his inspiration 
comes to nought. 

The difference that a full-time executive sec- 
retary can make in a judicial council may be 
seen by looking over the reports of the Judicial 
Council of West Virginia. This organization 
was founded in 1933. It made reports in 1935 
and 1939, but they were not published until 
1944, in combination with a third report in 
that year. A fourth report was published in 
1946, and at that time the rejuvenation had 
begun which resulted in the hiring of an execu- 
tive secretary a year later. The sixth report, 
published a few months ago, is a 327-page vol- 
ume describing the efforts made during the 
previous year to organize and systematize the 
gathering of judicial statistics, outlining the 
work begun on a list of about two dozen re- 
search projects, and including reprints of four- 
teen articles, studies and drafts of legislation 
having a bearing on the council’s program. 

The California and New York judicial coun- 
cils would not be able to begin to touch the 
volume of work they have been doing without 
a working staff apart from council member- 
ship. The New York council has an executive 
secretary, three research assistants, one in 
charge of judicial statistics, one dealing almost 
exclusively with library work, and a third in 
charge of office administration and field work, 
and three stenographer clerks.4®6 The Massa- 
chusetts and Ohio councils have separate, paid 
secretaries, although not completely full-time, 
and most of those in the higher level of ac- 
complishment have the same thing or its 
equivalent in some way. 


FINANCES 


This brings us to what someone recently 
described as the $128 question—where do we 
get the money? New York and California, 
of course, have endowed their judicial councils 
generously, and without it their records would 
not be so good. The New York council is get- 
ting $40,000 a year from the legislature. The 
California council’s appropriation of $20,500 
a@ year covers the council’s expenses and also 
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expenses of judges assigned by it to service in 
other courts, and most of the money goes for 
the latter purpose, but the judicial council ob- 
viously gets a substantial working fund. 

Not all of the judicial councils are so for- 
tunate, and in fact many legislatures with ap- 
propriate millions every session for debatable 
uses tend to be downright parsimonious in 
doling out pennies to these organizations which 
have the possibility of saving the taxpayers 
tens or hundreds of thousands of dollars an- 
nually in court expenditures. The 1942 Hand- 
book of the National Conference of Judicial 
Councils listed the legislative appropriations 
of two dozen judicial councils, and they ranged 
from the New York and California figures 
down to nothing at all for eight of them and 
as low as $500 a year for several others. 

Financial support from other sources is 
available in some instances. The Michigan 
council has received help from the Cook founda- 
tion. The state bar sponsored councils get an 
allowance from the bar treasury. Law schools 
supply office space in some instances as well 
as research assistance. The fact that the Car- 
negie Corporation made a substantial grant 
some years ago to the National Conference of 
Judicial Councils should suggest that still other 
sources of financial support for state judicial 
councils are awaiting the ingenuity of some 
council member to discover them. 

It is a mistake to suppose that without $40,- 
000 a year nothing can be done. Some of the 
most effective councils have very modest in- 
comes. The Michigan council gets only $1,500 
a year from the legislature. Over a twenty- 
year period the Kansas council cost the state 
$47,300, averaging $2,365 a year. Surely no- 
where else did the Kansas taxpayers get so 
much for their money. 


SUMMARY AND RECOMMENDATIONS 


1. Organization. Every state ought to have 
a judicial council. True, conditions vary from 
state to state, but wherever justice is admin- 
istered through a system of courts, there is a 
place for the work of a judicial council. Also, 
every state ought to have a judicial conference, 
meaning a state-wide organization of all judges 
for both professional and social purposes, The 
judicial section of a state bar association may 
serve the purpose, but if it does not provide 
for a meeting, both business and social, at least 
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once a year, attended by a large majority cf the 
judges, it is not a substitute for a judicial con- 
ference and should not be so considered. Two 
meetings a year would be better. 

The judicial council composed of all trial and 
appellate judges in the state is too large and 
unwieldy for effective work as a judicial coun- 
cil, except perhaps in the very smallest states, 
but the proper thing is not to disband it and 
start over, but to retain it as a judicial con- 
ference and go about supplementing it with 
a judicial council. It would be advantageous to 
have the two closely associated as they are in 
Maryland and Missouri, where the judicial 
council is identified with the executive commit- 
tee of the judicial conference. 

2. Personnel. If that is done, however, ar- 
rangements should be made to have it include 
others besides judges—perhaps by means of 
some device such as associate memberships. 
The council should include as many as possible 
of the following: Judges from all classes of 
courts in the state, including at least appellate, 
trial and inferior courts; members of the bar, 
preferably representatives of the organized bar 
rather than mere individual practitioners; 
chairmen of the legislative judiciary commit- 
tees; the attorney-general; law school repre- 
sentatives; and laymen. The number should 
not exceed twelve, if possible. An executive 
secretary should be employed, full-time if pos- 
sible. If not possible, arrangements should be 
made to get services as nearly equivalent 
thereto as possible, by joint arrangements with 
another organization or otherwise. 

3. Authorization. The council may be char- 
tered either by act of the legislature or by rule 
of the supreme court. The former is preferable 
because it lays a foundation for cooperation 
between council and legislature which should 
be one of the council’s chief functions; also 
because in that way the legislature may feel 
more responsibility for maintaining the coun- 
cil financially than otherwise. If neither of 
these is feasible, a bar-sponsored judicial coun- 
cil is possible and worth having, although sub- 
ject to some handicaps. The recommendation 
of the Massachusetts Judicature Commission is 
still useful as a pattern for a judicial council 
statute, as is also the American Judicature So- 
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ciety model act previously referred to.47 Other 
good patterns may be found in the front pages 
of the current reports of the judicial councils 
of Michigan, New Hampshire, Massachusetts, 
Ohio, New York and West Virginia. Of these, 
the Michigan one is the simplest and probably 
the best. 

4. Functions and Program. The council 
should assume as its first responsibility the 
gathering and publication of correct, intelligible 
and usable judicial statistics. So far as pos- 
sible they should be coordinated with statistics 
gathered in other states. The statistics pub- 
lished by the California council, by the New 
York council, which has express legislative 
power to set up a system of judicial statistics 
and to require the necessary cooperation from 
court officials, and the Division of Procedural 
Studies and Statistics of the Administrative 
Office of the United States Courts, which has 
put more research and work into this subject 
than any other organization or agency, are the 
nearest thing to a guidepost now available in 
the effort to standardize and make reasonably 
uniform the statistics of the several states. 

Beyond the gathering of statistics, the coun- 
cil should report at length and descriptively on 
the work of the courts, and the Kentucky pro- 
vision for individual reports from judges is 
commended as offering hitherto unexplored 
possibilities in that connection. The council 
should function as a “ministry of justice” in 
advising the legislature with regard to judicial 
problems, both at the request of the legislature 
and on its own initiative. The judicial council 
should advise the rule-making authority, 
whether legislature or court, as to needed re- 
visions in rules of procedure, unless some other 
continuing advisory body is already adequately 
performing that function. The council should 
receive complaints and suggestions regarding 
the judiciary from all sources and take appro- 
priate action regarding them. 


“Lay criticism,” said Judge Dietzman of 
Kentucky, “is not often directed to the sub- 
stantive law handed down by the courts, save, 
perhaps, in constitutional matters. It is sharply 
directed to our adjective law. To examine such 
criticism, to winnow the false from the true, 
to work out remedies for faults found, requires 
somebody trained to such work and equipped 
with needed information. What other body can 
do this labor more successfully or better than 
a judicial council? I know of none.” 
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The National Bar Program Against Unauthorized 
Practice of the Law 


By EDWIN M. OTTERBOURG 


ESCRIBING his own suggestions for im- 
provements in legal education as “A Bet- 
ter Mouse Trap,”! a distinguished teacher of 
law offers this as a solution for unauthorized 
practice of law. While questioning the wisdom 
of his analogy, the writer defers to Professor 
Bradway’s experience and judgment as to mat- 
ters of legal education. However, when refer- 
ence is made to the national bar program for 
the prevention of unauthorized practice of law 
as amounting merely to “defensively holding 
a Maginot line in a cold war,” it is high time 
that those interested in building “better mouse 
traps” be invited to look at what has already 
been done and is being done by the organized 
bar. 

During the “Mauve Decade” the aphorism 
of the “mouse trap builder” may have had 
some foundation in reality. In our noisy times, 
however, people do not just beat paths to buy 
mouse traps however well constructed. Rather, 
they dash hither and yon, confused by the 
tolling of bells and sounding of tocsins and 
bugles of modern high-pressure advertising and 
publicity, and actually various kinds of mouse 
traps are being sold to owners of perfectly 
good cats. : 

Much that the learned professor suggests 


EDWIN M. OTTERBOURG, a member of 
the New York bar, since 1914 has served on 
committees in relation to unauthorized prac- 
tice of law. Since 1937 he has served and 
still is a member of the American Bar As- 
sociation’s committee and was chairman 
thereof from 1940-1943; is chairman of a 
similar committee of the New York County 
Lawyers Association; and is now serving as 
co-chairman of the National Conference 
Groups between the American Bar Associa- 
tion and the American Bankers Association 
—Trust Division; National Association of 
Real Estate Boards; National Association of 
Life Underwriters; and others. He has made 
frequent addresses on the subject of unau- 
thorized practice of law in many parts of the 
United States and has contributed numerous 
articles in respect thereto. 


which may tend toward modernization and im- 
provement of present methods of legal educa- 
tion is worthy of careful consideration. But it 
is a mistaken assumption that better legal 
education alone will impress the public to the 
extent of constituting a cure for unauthorized 
practice of law. This will not correct the lay 
invasion of the profession. It cannot offset 
the advertising and soliciting of legal business 
by laymen which reaches a public eager to 
“get something for nothing” or something 
cheaper but “just as good.” 

Conscious of all facets of the problem of 
unauthorized practice of law, the organized bar 
for sometime has carried on a broad and ag- 
gressive program, and when any one asserts 
that the bar has been “defensively holding a 
Maginot line in a cold war,” he is grievously 
mistaken. 

Four years ago in the 1945 report to the 
American Bar Association (Vol. 70 at p. 258) 
a complete program was presented for the sup- 
pression of unauthorized practice of law called 
“A Post War Plan,” which included in it the 

(1) education of lawyers; 

(2) education of the public; 

(3) education of those laymen whose busi- 
nesses involved knowledge of law and 
its application.? 

Nearly ten years ago (January 1940), plac- 
ing practicality before theory in the prevention 
of unauthorized practice of law, the House of 
Delegates of the American Bar Association ap- 
proved the recommendation of its Standing 
Committee on Unauthorized Practice of the 
Law of 


“declining, except in unusual cases, on behalf 
of the Association to intervene as amicus 
curiae in litigations brought by local bar as- 
sociations and of endeavoring through full dis- 


1. John S. Bradway, “A Better Mouse Trap,” 33 
J. Am. Jud. Soc. 17 (June, 1949). 

2. Unauthorized Practice News published by Ameri- 
can Bar Association Standing Committee on Unau- 
thorized Practice of the Law, Vol. XI, p. 37, et seq., 
reprinted in 29 J. Am. Jud. Soc. 85 (Oct. 1945). 
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cussion of unauthorized practice problems, to 
secure, wherever possible, the cooperation of 
national associations of laymen in the accept- 
ance of principles relating thereto.” (65 A.B.A. 
Reports, pp. 406, 444, 206) 

Because such laymen have understood far 
better than the general public the extent of 
unauthorized practice of law that might obtain 
in their own fields and the dangers thereof, 
they welcomed meeting with representatives of 
the bar, and meetings have been held between 
the Association’s Standing Committee on Un- 
authorized Practice of the Law and the fol- 
lowing groups of business and professional 
men: 


American Bankers Association—Trust Divi- 
sion, 59 ABA Reports 531, 536 (1934), 60 ABA 
Reports 529 (1935) etc. 

National Association of Credit Men, 68 ABA 
Reports 323 (1938). 

ommercial Law League of America, 63 
ABA Reports 323 (1938). 

Representatives of collection agencies operat- 
ing throughout the nation, 62 ABA Reports 
771, 775 (19387). 

Association of Interstate Commerce Prac- 
titioners, 62 ABA Reports 771 (1937) & 63 
ABA Reports 323 (1938). 

National Association of Real Estate Boards, 
60 ABA Reports 526 (1935), 64 ABA Reports 
268, 277 (1939). 

American Institute of Accountants, 62 ABA 
Reports 771, 773 (1937) & 64 ABA Reports 
269, 270 (1939). 

National Association of Life Underwriters, 
60 ABA Reports 526 (1935), 64 ABA Reports 
268, 277 (1939). 

Committee Representing Casualty Insurers 
and Insurance Adjusters on Problem of Lay 
Adjusting, 68 ABA Reports 323, 326 (1938). 

National Association of Broadcasters, 66 
ABA Reports 153, 269 (1941). 

Publishers of loose-leaf law services, 66 ABA 
Reports 150, 269, 275 (1941). 

ublishers of law books, loose-leaf law serv- 
ices, etc., 72 ABA Reports 210 (1947). 


There are functioning permanent conference 
groups of lawyers and laymen organized on 
the initiative of the American Bar Association 
as follows: 


Conference Committee on Adjusters, 64 ABA 
Reports 278 (1939). 
National Conference with American Bankers 


3. Collection agencies (62 ABA R 


rts 771,775,786 


(1937) ), 63 ABA Reports 327 (1938), 64 ABA Re- 
— 274 (1939) ); Lay Insurance Adjusters (64 ABA 

eports 278 (1939) ) ; Life Insurance Underwriters (64 
ABA Reports 271 (1939), 65 ABA Reports 211 (1940) ; 
Loose-leaf services (66 ABA Reports 274 (1941), 67 
ABA Reports 221 (1942) ); Broadcasters (66 ABA 
Reports 153, 269 (1941) ); Trust companies (66 ABA 
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Association-Trust Division, 65 ABA Reports 
206 (1940). 

National Conference Group with National 
Association of Real Estate Boards, 67 ABA 
Reports 218 (1942). 

National Conference Group with American 
“an of Accountants, 69 ABA Reports 447 

National Conference of Lawyers and Life 
Underwriters, 70 ABA Reports 119 (1945). 

Resulting from all this, statements condemn- 
ing unauthorized practice of law and clarifying 
the respective positions of lawyers and laymen 
in specific fields have been voluntarily agreed 
to by the leaders of the lay groups and or- 
ganizations involved.’ 

As one by-product of the Association’s work, 
laymen are today advertising “Consult Your 
Own Lawyer” (69 ABA Reports 448), and 
there are many other examples of laymen’s 
voluntary cooperation with the bar toward the 
elimination of unauthorized practice of law.* 

While serving as Chairman of the American 
Bar Association’s Standing Committee on Un- 
authorized Practice of the Law, the writer was 
able to report that 
“* * by far the best results are obtained by 
this conference method through educating lay 
groups in the necessity for obtaining counsel 
where legal questions arise’’.5 

Declarations of principles adopted by these 


conferences were circulated widely, not merely 
through the channels of the American Bar As- 
sociation, but were willingly forwarded to the 
members of the various lay groups through 
their own organizations. 

Employees of most of the banks and trust 
companies, the insurance companies (fire, ac- 
cident, casualty and life), the members of real 
estate boards, and the life insurance agents, 
among others, throughout the United States, 
have received copies of these documents or 
have been made aware of their contents. 

Thousands upon thousands of laymen have 
been made aware of what constitutes unau- 
thorized practice of law and are cooperating to 
limit and end it in their own fields of business 
activity. 


Reports 274,277 (1941) ); Real Estate Brokers (67 
ABA Reports 224 (1942) ), 68 ABA Reports 132-141 
(1943) ) ; Accountants (69 ABA Reports 189 (1944) ) ; 
Law Books, etc. (72 ABA Reports 210 (1947) ). 

4. 69 ABA Reports 264,265,448 (1944); 70 ABA 
Reports 260 (1945); 71 ABA Reports 209 (1946). 

5. 69 ABA Reports 447-448 (1944). 
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The concurrence of the best thinking of 
acknowledged representatives of lay groups 
with representatives of the bar on these mat- 
ters has brought about general acceptance on 
a nation-wide basis of the underlying principles 
applicable to the prevention of unauthorized 
practice of law. Numerous similar conference 
groups organized on state-wide or county levels 
are functioning between bar associations and 
groups of laymen. This work is now going on 
actively and successfully. 

We will never reach Utopia in this field, but 
this part of the campaign for the education of 
laymen should be known to and supported by 
lawyers everywhere, whether in or outside of 
bar associations, and law schools should ac- 
quaint their students with the available litera- 
ture on the subject. 

Whenever the public has been shown the 
immense public contributions of the organized 
bar, which include legal aid, the establishment 
of referral bureaus, maintenance of committees 
on ethics and discipline, and the proper selec- 
tion of judges, to say nothing of the constant 
efforts toward improving practice and pro- 
cedure and uniform laws, it well understands 
that the efforts to suppress unauthorized prac- 
tice of law are only a necessary part of the 
bar’s public service. 

Acquainting the public with the bar’s serv- 
ices for the general welfare has been part of 
every bar association’s program. The commit- 
tees on unauthorized practice of law through- 
out the nation have been, in fact, missionaries 
in the field of good public relations of the bar 
and in every part of the country have em- 
phasized: 

(1) The dangers of being one’s own lawyer; 

(2) The danger of relying upon legal ad- 


vice from an individual layman or corporation 
who has an ulterior interest; 


(8) The necessity for competent and quali- 
fied legal advice; 

(4) The public protections existing when ad- 
vice is received from a lawyer as distinguished 
from the total lack of them when received from 
unauthorized practitioners. 


Bar committees on public relations have ap- 
proved and sponsored radio programs and even 


6. See Winters, “Institutional Advertising for the 
Bar” 33 J. Am. Jud. Soc. 11 (June, 1949). 

7. Cases collected in 36 ALR 533; 73 ALR 1327; 
81 ALR 292; 84 ALR 749; 94 ALR 359; 100 ALR 
226; 105 ALR 1364; 106 ALR 548; 111 ALR 19; 114 


ALR 1506; 125 ALR 1173; 151 ALR 781; 157 ALR 
282, 522. 


television shows, and in the article in the 
JOURNAL immediately preceding the “Mouse 
Trap” article many other examples of active 
public relations work may be found.® 

It is amazing that some lawyers and writers 
on law seem unaware of all of this activity in 
support of a national bar program for the pre- 
vention of unauthorized practice of law and 
how successful have been the efforts for public 
education. Indeed, the public seems far in 
advance of such lawyers and writers, for the 
statutes enacted in nearly every state declaring 
it to be public policy that only lawyers shall 
practice law, could never have been passed 
solely in the selfish interest of the bar. These 
were enacted and are being enforced because 
the community supported and continues to up- 
hold the sound public policy which requires 
them. 

The courts have recognized the dangers of 
unauthorized practice of law and enforced the 
law by innumerable decisions.? As officers of 
the court performing public service, the or- 
ganized bar need not apologize for, nor be 
afraid to acknowledge, its necessary part in 
the enforcement of the law. 

The organized bar does not tolerate those 
members of its own profession who, for reasons 
of personal gain, are willing to aid and abet 
unauthorized practice of law. Canon 47 of the 
American Bar Association reads as follows: 

“No lawyer shall permit his professional 
services, or his name, to be used in aid of, or 
to make possible, the unauthorized practice of 
law by any lay agency, personal or corporate.’’® 

Any lawyer who permits his services to be 
furnished by an intermediary and who renders 
services ostensibly to a client thus secured but 
actually in the interest of the intermediary, is 
of course completely insensitive to what is con- 
templated in the profession by the relation of 
attorney and client.® 

Disappointing as is the negative attitude of 
some writers toward the successful efforts of 
the organized bar in relation to the problems 
here discussed, we find in addition an unthink- 
ing acceptance in the same quarters of the 


8. ABA Canons of Professional and Judicial Ethics. 

9. Litigations are now pending in Arizona, Texas 
and Minnesota which in part involve the practice or 
business of furnishing lawyer’s services incident or 
corollary to a business. 
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arguments which have been interposed unsuc- 
cessfully by laymen in many unauthorized prac- 
tice cases. For example, there is the wholly 
specious theory that in modern times the prac- 
tice of law has largely become merely the ap- 
plication of legal techniques in the solution of 
specific problems and that, therefore, in any 
special field it should be possible with safety 
to learn and apply merely legal techniques 
peculiar to that special field. Based on these 
false premises, laymen have been arguing un- 
successfully that they are just as competent, 
if not more so than lawyers, to give legal advice 
in this or that specialized field of law with 
which their business has made them somewhat 
familiar. 

Probably some law students, and perhaps 
even some law schools, would like to feel that 
expertness as “specialists” can be obtained by 
a form of short-cut. However, there are some 
things no one knows, not even a young man. 
No system of successful education can be based 
on the “quicksands of adolescent defiance” of 
established verities which have been time- 
tested. No theory could be more erroneous than 
a notion that legal education can be so con- 
densed that students, if given special training 
in a branch of law, are equipped thereby, im- 
mediately upon graduation or the receipt of a 
degree, to practice as “specialists” in that field. 

Doctors of medicine before sitting for ex- 


tensive examination to qualify as specialists, 


must not only have graduated from their four 
year medical school course, but in addition 
have actual apprenticeship training in their 
specialty for a period of not less than three 
additional years.1° The right to practice in a 
legal specialty can be similarly safeguarded, 
to avoid the possible danger that the public, 
in addition to being imposed upon by unquali- 
fied lay quacks in the law, may be subjected 
to incompetent ministrations by authorized 
legal dilettantes. 

Professor Bradway writes that “the term 
‘breadth’ applies to all fields of law” but 
“ ‘depth’ is used to emphasize the need for a 
specialist to know everything in his field” and 
he admits that “A course in depth contemplates 
going beyond the printed page to the bottom 


10. In surgery, the doctor must have a total of five 
ears’ additi training and experience by either not 
less than one year’s internship oy four years’ training 

in an institution accepted by the Specialty Board or 
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of the barrel.” But among his many admirable 
suggestions he does not include in the “barrel” 
actual practice as a prerequisite before the 
neophyte can represent himself as a “special- 
ist.” 

The theory that modern practice of law 
should be merely an adeptness in the techniques 
of various specialties, which in itself denies 
the “seamless web” of the law, is the identical 
argument advanced by laymen and corporations 
who wish to render legal services to the public 
in the special field of law impinging on their 
business. Any form of “short-cutting” legal 
education whereby laymen may consider and 
represent themselves as “experts” or “special- 
ists” or “counsellors” in some branch of law 
in which ‘they would like to practice is natur- 
ally highly favored by them. But it is astonish- 
ing that such theories have received misguided 
support by writers on legal topics who dog- 
matically assert that “the proper forum for 
competing skills is the market place." 

Laymen, when in the “market place”, are not 
limited by any rules or regulations as to the 
extent to which they may misrepresent their 
“expertness”, but the fact is that lawyers may 
not compete in the advertising that takes place 
in the “market place” without violating sound 
ethical rules, and the salutory principle that 
the relation of attorney and client should not 
be the result of high-pressure advertising or 
solicitation. 

There may always be a gullible section of 
the public which will at its peril accept “some- 
thing for nothing” or something “just as g 
in the form of legal services; unauthorized 
practitioners of law know “it pays to adver- 
tise”. Wholehearted and vigorous support 
should be given to the national bar program, 
part of which is the protection of the public 
against unauthorized practice of law. What 
it is has been defined in the following language: 


“The public, far more than the lawyers, suf- 
fers injury from unauthorized practice of law. 
The fight to stop it is the public’s fight. No man 
is required to employ a lawyer if he does not 
wish to. But every man is entitled to receive 
legal advice from men skilled in law, qualified 
by character, sworn to maintain a high stand- 
ard of professional ethics, and subject to the 


56 L. J. 1438 (1947). 
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control and discipline of the court. Not only 
this, he must be served disinterestedly by a 
lawyer who is his lawyer, not motivated or 
controlled by a divided or outside allegiance. 

“Unauthorized practice of law is the attempt 
by laymen and corporations to make it a busi- 
ness for profit of giving the public, as a sub- 
stitute, the services of unqualified and un- 
professional persons, or to employ and furnish 
for profit, directly or indirectly, the services 
of lawyers who may be willing to sabotage 
peneeeerenel ethics in order to secure employ- 
men 

“In either case, the public is cheated; either 
by receiving incompetent and unethical advice, 
or by being served by lawyers who are not 
disinterested, whose real client is not the per- 
son advised but the entrepeneur furnishing the 
services. 


“In either case, the result is the breaking 
down of the standards of professional ethics 
or their entire absence, and a direct interfer- 
ence with the administration of justice and the 
protection of the public in the courts. 

“Whenever the public and business men un- 
derstand what is here involved, then coopera- 
tion and support are accorded to the bar’”.!2 

No support should be given directly or in- 
directly to the theory advanced by laymen 
that branches of the law are capable of such 
specialization that lay advice on a question of 
such law is just as good or better than the 
advice of a lawyer. 

Unauthorized practice of law can be checked, 
controlled, and eliminated without the neces- 
sity of the bar lowering its standards either 
in the field of education or in the field of pro- 
fessional conduct. 

Unthinking criticism of one aspect of the 
bar program in order to advance another aspect 
weakens the whole program. This not only 
puzzles the public but it gives direct encourage- 
ment to those who would undermine the legal 
profession. For Professor Bradway to ignore 
the entire program and to write “the most 
obvious characteristics of the present program 
against the unlawful practice of the law is its 
negative quality” demonstrates only that he 
cannot claim to be a “specialist” in the bar’s 
program. He can hardly hope to advance the 
cause of better legal education which he ad- 
vocates, by minimizing or deprecating the real- 
istic and successful program undertaken by 
the organized bar in the field of unauthorized 
practice of law. Not so long ago, in addition 


12. Bump v. District Court of Polk County, 233 
Iowa 623, 5 N. W. (2) 914 (1942). 


to the American Bar Association’s committee, 
there were approximately 400 committees of 
state and local bar associations realistically 


dealing with problems of unauthorized practice 


of law. The Chicago Bar Association’s commit- 
tee consisted of from 50 to 75 members and 
the New York County Lawyers Association’s 
committee consisted of 21 members; the num- 
ber of men serving on such committees 
throughout the country and giving freely of 
their time and efforts is eloquent testimony of 
the whole-hearted support which their efforts 
are receiving both from the public and the bar. 

The bar program has been successful to a 
marked degree and this article only gives a 
small indication of the real progress that has 
been and is being made. It is somewhat dis- 
appointing, but not the least discouraging, to 
find among our own ranks in the law schools 
and among the student body those who are 
uninformed and critical of the program. The 
law schools could help by educating their stu- 
dents and their own faculties as to what is 
actually being done and has been accomplished 
for the good of both the public and the profes- 
sion by the organized bar, and law students 
upon graduation should be encouraged to join 
bar associations and to participate in their 
work. 


Reply to Mr. Otterbourg 


To the Editor: 

I appreciate your courtesy in permitting me 
to make two brief comments on Mr. Otter- 
bourg’s article in this issue of the JOURNAL. 

All of us are under obligation to Mr. Otter- 
bourg for painstakingly bringing together in a 
single readable article the admirable record of 
achievement of the Committee on Unauthorized 
Practice of Law of the American Bar Associa- 
tion. More particularly, he has conferred a 
personal favor on me by his constructive com- 
ments in my earlier article. My appreciation is 
genuine. 

I regret that Mr. Otterbourg seems to con- 
strue my article as an attack on the program 
his committee. It has never been my intention 
to attack the program of his committee. Inso- 
far as it is expressed in the report for the year 
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1945, to which he makes reference, I agree with 
it. He and I start from the same point—a sin- 
cere desire to do away with the unauthorized 
practice of law by laymen. If our approaches 
to the problem are somewhat different, the dif- 
ference can be explained readily on the basis of 
our divergent situations. Mr. Otterbourg sees 
the problem from the center looking out; from 
the metropolitan background in which he lives; 
on the national level at which the program was 
conceived. On the other hand, I come in contact 
with the situation near the periphery, looking 
in; from the background of a small city in a 
predominantly rural state; on the local level. I 
gather that Mr. Otterbourg is inclined to rely 
rather upon organization to meet the challenge 
of the layman. My own preferences are for an 
increase in quality of the lawyer’s professional 
produce—a better mousetrap. 

In my article, I emphasized my dissatisfac- 
tion with a “negative” approach and my desire 
for an “affirmative” program. I submit that 
the Committee on Unauthorized Practice of 
Law does not make a negative approach to the 
problem and that in consequence, my objections 
do not apply to it. I urge further that if my 
article has any relation to the program of the 
Committee, the word used to describe that rela- 
tion should not be “attack” but rather “imple- 
mentation.” 

Mr. Otterbourg refers in his article to the 
Committee’s Report for 1945 (70 Reports ABA 
257). I shall quote briefly and I hope fairly 
and in context from that report. 

The report frankly admits that since Pearl 
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Harbor, unauthorized practice of the law in 
the United States is on the increase. 


“Close observers of the activities of un- 
authorized practitioners of law in the United 
States realize only too well the extent to which 
they have expanded since Pearl Harbor.” 

It expresses dissatisfaction with efforts to 
enjoin lay encroachments: 


“Even in states where favorable decisions 
have been obtained before the war enjoining 
such practices, the problems of policing the 
violators was hopeless.” 

It proposes—not more injunctions—but a 
three point new affirmative program including: 

Education of Lawyers 

Education of the Public 

Education of Groups whose Business In- 
volves the Knowledge of Law. 

The first point is naturally of primary inter- 
est to me. Here the Committee praises the 
“Practicing Law Institute of New York” and 
comments in contrast that “the law schools sat 
idly by.” It urges new law school courses and 
concludes this section with the words: 


“Supported by the law schools, these courses 
could be improved and extended to the ad- 
vantage of the bar and to the service of the 
public.” 

May I repeat that my article was not an 
attack upon but rather an implementation of 
a part of the program of the Committee. I 
have great respect both for Mr. Otterbourg 
and the Committee. 

JOHN S. BRADWAY 
Durham, N. C. 


The Timing of the Charge to the Jury 


By RICHARD HARTSHORNE 


HE suggestion was made in an article in 

the August JOURNAL that the long-stand- 

ing practice, both in England and in the great 
bulk of the jurisdictions in the United States, 
of charging the jury at the end of the case, 
should be changed by having the charge pre- 
cede counsel’s summations. For this radical 
change, known to but a handful of jurisdic- 
Counsel,” 33 J. 


to Jury Should Precede Arguments of 
Am. Jud. Soc. 56 (Aug., 1949). 


tions, substantially two arguments are pre- 
sented. The first is the alleged difficulty faced 
by counsel in not knowing the principles of 
law applicable to the case before they sum up. 
The second is that, with the judge’s charge 
following counsels’ arguments, the jury when 
they retire “have to restore themselves to the 
mood of the controversy in which they should 
properly be” when they “go into conference.” 
These arguments point to the effect of the 
charge (1) on counsel; (2) on the jury. 
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Since the purpose of the charge to the jury, 
whenever it occurs, is obviously to aid the jury 
in the correct decision of the case, the effect of 
the charge on the jury itself is clearly of 
primary importance; that on counsel of sec- 
ondary importance. 

The form of the charge to the jury, as dis- 
tinguished from its timing, is, unfortunately, 
not universal throughout the states. But we 
disregard, as does the earlier article, those 
state jurisdictions which restrict the judge’s 
charge to a mere delivery of written requests, 
submitted by counsel on abstract principles of 
law, and we consider the matter as it affects 
those states and the federal courts where “the 
common law concept of the function and au- 
thority of the trial judge” exists and he “in- 
structs the jury orally as to the law of the 
case, and he may advise the jury as to the 
facts by summarizing and analyzing the evi- 
dence and commenting upon the weight and 
credibility of the evidence or upon any part 
of it, always leaving the final decision on ques- 
tions of fact to the jury.” (Handbook, Section 
of Judicial Administration, American Bar As- 
sociation, 1949). 

The prime question thus is the comparative 
effect upon the jury of having them retire 
with the final words in their ears of the un- 
biased judge or of contentious counsel. That 
the latter suggestion will bring them into the 
jury room “in the mood of controversy” is not 
only admitted in the above article but urged 
as the mood “in which they should properly 
be.” The question thus is whether we want our 
jurors themselves to be controversial in their 
conference, or to consider the evidence in an 
unbiased and judicial frame of mind. If it is 
the former, then no more need be said. For 
we then will have expressed our desire to have 
the rights of the parties decided in the con- 
tentious, emotionally inflamed and biased at- 
mosphere naturally created by counsel. 

But that this is not conducive to true justice 
seems so obvious as to require no argument. 
Surely it is preferable for these, the final 
arbiters of right and wrong among our fellow 
citizens, after having been pulled hither and 
yon by the partisan and inflammatory argu- 
ments of counsel, to have presented to them a 
clear, concise, unemotional and unbiased state- 
ment of the facts, with the opposing claims of 
the parties in that regard, together with a 
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concise statement of the principles of right 
and wrong applicable thereto. Thus the equilib- 
rium, fair-mindedness and judicial attitude 
of the jurors will be restored, the issues in 
question pointed up, and they can retire to 
their jury room to consider their verdict as 
true judges, which in fact they are. 

Since this covers the major purpose of the 
charge to the jury, it would seem hardly neces- 
sary to advert to the relatively unimportant 
point of the effect of the timing on the charge 
on counsel. But, as to this, those with long 
experience in the trial of jury causes know full 
well that in 99 cases out of 100 it is the dispute 
on the facts which gives rise to the litigation, 
there being little real question on the relatively 
simple principles of law involved. Conse- 
quently, counsel run little risk of being em- 
barrassed by a correction from the court if 
they interline in their summation an allusion 
to the principles of law, particularly since in 
so doing they customarily mention that the 
judge has the final word in that regard. And 
in the one hundredth case, which perchance is 
of a relatively unusual character in its legal 
principles, these principles are customarily 
agreed upon between counsel and court long 
before the summation, especially where pre- 
trial procedure is used, either by trial briefs, 
on motion, or during the presentation of the 
evidence itself. Furthermore, it is quite proper, 
if deemed desirable for the enlightenment of 
the jury, for the judge in such a case to confer 
with counsel before their openings and to give 
the jury a preliminary charge on any unusual 
principle of law. In fact, Indiana by court rule 
recently has made this mandatory. 

In short, then, the main purpose of the 
charge to the jury is to clarify for them the 
real issues of fact involved and the principles 
of law applicable thereto. That the jury may 
not be diverted therefrom by the partisan con- 
tentions of astute counsel, nor, through coun- 
sel’s contentious attitudes, become themselves 
contentions and partisan, it would seem clear 
that, after having been the object of these 
partisan contentions on summation, they should 
be restored to a truly unemotional, unbiased 
and judicial state of mind by the calm, clear, 
common-sense charge of an impartial judge 
before they themselves retire, as judges, to do 
justice between the parties. 
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Ohio, Colorado, Columbus, Ohio, and Beverly Hills, California 
Bar Associations Win A.B.A. Award of Merit 


By F. M. SERCOMBE 


The State Bar Associations of Ohio and Colo- 
rado, and the local bar associations of Colum- 
bus, Ohio, and Beverly Hills, California, were 
recipients of the annual awards of merit pre- 
sented by the Section of Bar Activities of the 
American Bar Association at the 1949 meeting 
held at St. Louis, Missouri. . 


OHIO STATE BAR ASSOCIATION 


The Ohio State Bar Association won the 
award to a large state bar association upon the 
wide range and scope of its activities and 
achievements of the past year. 

These included a weekly publication of the 
Ohio Bar which carries to members of the As- 
sociation news of the Association’s activities, 
syllabi of opinions of the Attorney General, a 
digest of Ohio propositions of law and opinions 
currently published in all Ohio advance sheet 
publications, news of members of the associa- 
tion, and activities of local bar associations, ad- 
vance sheets of all Supreme Court opinions 
within five days after pronouncement, and ad- 
vance sheets of all official court of appeals 
opinions. It is claimed by the Ohio lawyers that 
this publication is one of the greatest contribu- 
tions to judicial reporting from the standpoint 
of consolidation of material, elimination of du- 
plication, cost to the lawyer, and saving of office 
space that has been accomplished by any con- 
temporary publication. 

Other activities included a legislative pro- 
gram which was carried on vigorously and was 
generally successful, also, creation of a local 
bar association activities committee to bring 
about closer cooperation between the Ohio State 
Bar Association and the various local associa- 
tions throughout the state to promote local bar 
associations activities and to serve as a clearing 
house for information of interest to local bar 
associations in Ohio. The activities of this com- 
mittee included the compilation of a local Asso- 
ciation Bulletin issued approximately every 


Mr. Sercombe is a member of the Portland bar, sec- 
retary of the Oregon State Bar, and was chairman of 
the Committee on Award of Merit of the Section of 
Bar Activities of the American Bar Association during 
the past year. 


three weeks, and mailed to all local bar associa- 
tion presidents, secretaries, and program com- 
mittee chairmen. The committee sponsored two 
meetings for executives of local bar associations 
with discussions of appropriate subjects. The 
committee also sponsored a local bar associa- 
tion certificate of merit similar to that of the 
American Bar Association contest. 

Practicing law institutes were inaugurated 
and district meetings were held in some 15 dis- 
tricts of the state. 

Committees on unauthorized practice and 
American citizenship were also active. The lat- 
ter committee participated actively in visits of 
the Freedom Train, inaugurated the annual 
presentation of citizenship award to a citizen 
of Ohio who has been outstanding in the promo- 
tion of Americanism and citizenship during the 
year, assisted the local associations in forma- 
tion of speakers’ bureaus and preparation of 
material for presentation to schools and teacher 
organizations, and participated in naturaliza- 
tion hearings and ceremonies. A committee on 
international relations was created, the func- 
tions of which were to disseminate information 
on international matters to the lawyers of Ohio 
and to consolidate the views of the lawyers and 
present them to the Congress and the President 
of the United States. Other committees too nu- 
merous to mention here and the Council of Dele- 
gates carried on an active program during the 
year securing most commendable results. 


COLORADO BAR ASSOCIATION 


Among the smaller state bar associations, the 
award was won by the Colorado association 
based on its program of public relations, judi- 
cial reform and bar association activities. 

The Association embarked upon a radio pro- 
gram which made a radical departure from 
most institutional advertising. It consisted 


of a dramatic sketch with use made of all radio 
effects. Each sketch told some story and made 
the point that the commonplace things in life as 
well as the involved transactions require the 
services of a lawyer. 


Public appearances were made by panels of 
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speakers before various luncheon clubs in sup- 
port of the judicial reform program and speak- 
ers were furnished to various high school groups 
to speak on many aspects of the legal profession 
for the purpose of acquainting the high school 
seniors with the economics, responsibilities, and 
duties of the legal profession. In support of 
the judicial reform program, the Association 
published a pamphlet entitled “Take the Courts 
Out of Politics—Take Politics Out of the 
Courts” and distributed it widely over the 
state. There was also published and distributed 
through the clearing house association, state 
bankers association, libraries and law offices, 
a pamphlet dealing on wills. 

For the benefit of the profession generally, 
institutes were held in cooperation with local 
bar associations at several points throughout 
the state. A minimum fee schedule was pre- 
pared and adopted. Dues were increased so as 
to permit the employment of a full time execu- 
tive secretary. In addition to its monthly mag- 
azine, the Association publishes the advance 
sheets, which reach all lawyers in the state 
within one week from the announcement of the 
decision and also publishes a loose-leaf service 
dealing with rules, decisions, court interpreta- 
tions of the rules of civil procedure, recent tax 
cases and real estate standards. 


COLUMBUS BAR ASSOCIATION 


As in 1948, the award to large local bar as- 
sociations was won by the Columbus, Ohio, bar 
association, which submitted a long list of ac- 
tivities in the fields of civil liberties, investiga- 
tion of the municipal court, Ohio legislation, 
courts generally, public relations and activities 
for the benefit of the Association. Noteworthy 
among these activities was the investigation of 
claims of brutality by the members of the Co- 
lumbus police department to persons under ar- 
rest, also an investigation of alleged faults and 
deficiencies of the municipal court, its person- 
nel and procedure. 

In the field of legislation, the Association 
studied and reported on proposed legislation 
connected with the administration of justice or 
otherwise of special concern to lawyers as law- 
yers and advised and consulted thereon with 
legislators and their committees. The Associa- 
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tion also polled the bar and reported to the pub- 
lic on qualifications of candidates for Judge- 
ships and prepared a handbook for grand jurors, 
inaugurated a speakers’ bureau to furnish 
speakers to interested organizations qualified to 
discuss a wide range of subjects, developed a 
plan for instructing candidates for notarial 
commissions and examining them on qualifica- 
tions, continued the lawyers reference service, 
held two law institutes, also an institute for 
legal secretaries covering office comportment 
and dress, telephone techniques, shortcuts, and 
other matters of interest to legal secretaries, 
operated an employment service for temporary 
part-time and full-time stenographers and sec- 
retaries on a no-charge basis, prepared and 
distributed a bar directory, and in many ways 
was of unusual and noteworthy service to the 
bar and the public of the City of Columbus. 


BEVERLY HILLS BAR ASSOCIATION 


This year an award was made in division IV 
to small bar associations and it was won by the 
Beverly Hills Bar Association. Its entry dis- 
closed a program of monthly luncheon meetings 
featuring programs conspicuous for their pub- 
lic and professional interest and concern. The 
local association also cooperated with the State 
Bar of California to maintain local bar activi- 
ties in harmony with the State Bar program 
and likewise cooperated with committees and 
sections of the American Bar Association in 
such manner as to strengthen materially the 
local bar program. 

In the field of continuing education two lec- 
ture courses were offered by the Association in 
cooperation with the State Bar of California 
and the University of California, both courses 
designed to keep the lawyers informed of cur- 
rent trends of judicial decisions and in trial 
procedure. A placement service was established 
for the purpose of placing legal secretaries and 
attorneys in members offices without cost, and 
group insurance benefits with reduced costs 
were provided for members. Sole resposibility 
for community chest contributions by associa- 
tion members was assumed, and in general civic 
activities of the members have been pronounced 
and have brought prestige and honor to the 
Association. 
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Tulane University Offers New Law-Science Courses 


A law-science program has been established 
at Tulane university to bring about an effective 
integration between the fields of law and medi- 
cine on the graduate and undergraduate levels, 
Dr. Rufus C. Harris, Tulane president, has 
announced. 

It will be directed by Dr. Hubert Winston 
Smith, former professor of legal medicine at 
the University of Illinois, who has been named 
research professor of law and medicine, Dr. 
Harris said. He will serve also as professor 
of law and professor of legal medicine in the 
college of law and school of medicine, respec- 
tively, the two divisions in which the program 
will operate at once. 

The program, effective Sept. 15, is the re- 
sult of protracted deliberation by the two 
schools in finding effective measures to bring 
the legal and medical professions into a tan- 
gible, productive working relationship, Dr. 
Harris said. 

New courses and seminars are being planned 
which will be devoted to more complete train- 
ing of trial lawyers in the science of proof, 
handling of personal injury litigation, and in 
the elements of legal psychiatry. The latter 
will be devoted to giving the lawyer insights 
into behavior problems needed to meet the 
demands of daily practice. 

Long-range research plans call for projected 
developments in clinical legal medicine, legal 
pathology, and scientific crime prevention and 
detection, Dr. Harris said. 

Dr. Smith, who holds degrees in both law and 
medicine from Harvard, said it is hoped that 
clinics will be established to aid law enforce- 
ment agencies and at the same time provide 
laboratories where research and teaching may 
be carried on in the development of cooperation 
between law and science. 

Announcement of the law-science program is 
one of three major developments in law at 
Tulane this year. On Oct. 1 a comparative law 
institute was established for studies and re- 
search in civil and common law. In the school 
of medicine, Dean Maxwell E. Lapham an- 
nounced a course in legal medicine has been 
established, designed to acquaint undergrad- 
uates with chief connections in which medical 
science may help in the administration of 
justice and the solution of social problems. 
A new course in advanced evidence has been 
added to the curriculum of the college of law, 
dealing with the functional use of the rules of 
evidence and of the science in proof in civil 


and criminal litigation, Dean Paul Brosman 
said. Next Spring, he added, it is hoped to 
add a course in medical litigation. 

“It has been estimated,” Dr. Smith revealed, 
“that today up to 80 per cent of all legal con- 
troversies involve medical-legal problems, which 
can be solved only by drawing upon knowledge 
of law and medicine simultaneously. As part 
of the course now being planned, students will 
be given basic instruction in medical science 
in a manner appropriate to their needs and 
integrated with specific legal problems which 
constantly confront courts and lawyers.” 

It is planned also to offer a course in medical- 
legal aspects of behavior problems, devoted to 
training of law students in basic principles of 
psychiatry as related to civil and criminal 
litigation. 


Legal Profession Commemorative Stamp 
Proposed 

A commemorative stamp in honor of the legal 
profession, to appear in connection with the 
Survey of the Legal Profession, is proposed ina 
bill recently introduced in Congress by Repre- 
sentative Arthur G. Klein of New York. Plans 
for the stamp were drawn up by a committee 
headed by Albert P. Blaustein of New York 
City, to give recognition to the Survey and to 
pay tribute to the part played by the profession 
in the preservation of liberty, justice and dem- 
ocracy. 

A stamp in honor of the medical profession 
and the work of the American Medical Associa- 
tion and bearing a reproduction of the painting 
“The Doctor” by Sir Luke Fildes was issued 
in 1937. 

It is proposed that this one bear the like- 
nesses of Charles Evans Hughes, Oliver 
Wendell Holmes, Jr., Louis D. Brandeis and 
Benjamin N. Cardozo. A commemorative stamp 
for Harlan Fiske Stone appeared last year. 


Texas and Milwaukee Win Junior 
Bar Awards 

Junior bar organizations of the state of 
Texas and the city of Milwaukee received 
awards of merit from the Junior Bar Con- 
ference of the American Bar Association in 
St. Louis last month. Honorable mention was 
given to the state organizations of Michigan, 
Connecticut and the District of Columbia, and 
to local groups in Dallas, Texas, and Hen- 
nepin County (Minneapolis), Minnesota. W. 
Carloss Morris, Jr., of Houston, Texas, was 
elected chairman of the Conference. 
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LAWYER POPULATION of the United States 
now stands at 169,242, according to a report 
of the Survey of the Legal Profession. This 
is a decrease of about 10,000 from the 179,567 
reported in the 1940 census. 


NEW YORK has the most lawyers, with 28,333, 
and Delaware the least, with 248. Illinois has 
13,983, and California 10,594. Massachusetts, 
ranking forty-fourth in area, is seventh in 
lawyer population, with 6,885, while Nevada, 
sixth largest in area, is forty-seventh in law- 
yers, with only 255. 


“CouRT IS IN SESSION” is the title of the 
Philadelphia legal television show which 
opened on October 15 and will appear regularly 
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from nine to ten Saturday evenings over 
WCAU-TV. The program originates in a City 
Hall courtroom, and leading Philadelphia 
lawyers and judges will appear on it along with 
professional actors in fictitious trials. 


THE AMERICAN ARBITRATION ASSOCIATION 
will be banned from Nebraska if a suit filed 
by the Nebraska Bar Association is successful. 
The Association is accused of unauthorized 
practice of law, solicitation of legal business, 
and usurping the power and jurisdiction of 
the courts. 


PRE-TRIAL PROCEDURE in North Carolina be- 
came compulsory on October 1, in every dock- 
eted civil action except uncontested divorce 
suits and special proceedings. 


The Literature of Judicial Administration 


Booxs 

The series of esSays on the administration of 
criminal justice published throughout the last 
school year in the DICTA column of the Virginia 
Law Weekly (ambitious University of Virginia law 
student newspaper described in an article in the 
JOURNAL last April) has been assembled and pub- 
lished in permanent book form, copies of which 
are for sale at a price of one dollar. The Law 
Weekly’s founder and last year’s editor, Edgar 
Allan Jones, Jr., has announced that profits from 
the sale of the book, if any, will be donated to the 
American Judicature Society. 

The JourNAL recommends the book to its readers, 
not so much for the latter reason (having sug- 
gested instead that any surplus be put in a reserve 
fund to assure continuity of the venture) as to en- 
courage and draw attention to a most praiseworthy 
activity on the part of these Virginia law stu- 
dents, and to promote as wide a distribution as 
possible of this excellent symposium on criminal 
justice. The list of authors is a roll call of great 
names in criminal law and criminology, and their 
subjects encompass the field from a variety of 
angles. Anyone interested in the administration 
of justice in criminal cases, or who agrees that 
these students deserve encouragement in such a 
project, cannot do better than send an order for 
one or more copies at a dollar each to the Virginia 
Law Weekly, Clark Hall, Charlottesville, Virginia. 

With Thomas H. Beddall, Jr., as editor-in-chief, 
and Stanley C. Morris, Jr., as DICTA editor, the 
Law Weekly got off to a good start last month on 
the current year’s study of divorce and family re- 
lations. The first two essays on this subject were 


“Anthropologist Looks at Our Marriage Laws,” by 
Margaret Mead, noted authority on social an- 
thropology, and “History and Principles of Jewish 
Family Law,” by Rabbi Boaz Cohen of the Jewish 
Theological Seminary. Further studies in this 
field by prominent legal and social authorities will 
appear every week for the remainder of the school 
year. The plan is to collect and publish them next 
summer in a second annual volume, but some of 
our readers who are sufficiently interested might 
consider it worth the four-dollar price to subscribe 
to the Law Weekly and get them each week during 
the year. 


ARTICLES 

“The Juvenile Court at the Half-Century Mark,” 
by Marjorie Bell. Focus (National Probation and 
Parole Association), September, 1949, pp. 129-134, 
149-152. 

“The Court and the Child,” by Gustavus Loev- 
inger. Focus (National Probation and Parole As- 
sociation), May, 1949, pp. 65-69, 89-91. 

“The Juvenile Court and Delinquent Parents,” 
by George W. Smyth. Federal Probation, March, 
1949, pp. 12-17. 

“Approved Instructions to Juries in Nevada 
Criminal Cases,” by Harlan L. Heward. Nevada 
State Bar Journal, July, 1949, pp. 149-236. 

“The Trial and Crucifixion of Christ,” by T. M. 
Cunningham. Georgia Bar Journal, August, 1949, 
pp. 14-22. 

“Local Bar Association Activities,” by Paul B. 
De Witt. Ohio Bar Association Report, August 29, 
1949, pp. 311-316. 
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New Members of the American Judicature Society 


Delaware 


Wilmington 
Avexis I. pu P. Bayarp 


District of Columbia 


Washington 
Davip GinsBuRG 
ArcuisaLp Kine 
James D. 


Illinois 


Chicago 
O. Hicerns 
Indiana 
Indiana) 


J. Kang 
LE E. Minm 
C. Moore 
G, Ken 


NETH 
Cumberland 
C. 


Columbus 
Watton Grover ALconN 
Dayton 
J. Buck.ey 
Texas 


Houston 
W. Apams 
Virginia 


Alexandria 
Homer A. Walkup 


Tuomas R. BartLettr 


Weat Virginia 
Beckle 
\WERS 
Cray S. Crouse 
James K. Eomunpson 


STANSBURY 

Bluefield 
Haron F. 
Lutuer G. Scotr 

Buckhannon 
T. O’Baren 

Youne, Jr. 

Charleston 
FLeminec N. ALpERSON 
A. S. ALEXANDER, JR. 
ANGEL 


F. Duane Hitt 
T. LivEty 
SamueEt D. Lopinsky 
CHARLES 

Rosert MERRICKS 
Bever.y L. Micn1 
G. S. MIL_LHousE 


Wayne A. Ricu 
Cuar.es RitcH 
Lituian S. Rosertson 


Watton SHEPHERD, JR. 
Purr R. Simms 


Dominick J. Romrno 

Ro.eicn Lee 
Fayetteville 

H. E. Ditton 

R. 
Franklin 

McCoy 
Harrisville 

Tuomas J. Davis 


THoMas West Peyton, IV 
Tomxkies & ToMKIES 
ARDEN TRICKETT 
Tuomas West 

00d 


Joun R. Hicke. 
HiITEsHEW 
Bruce Horr 

hilippi 
I. Raymonp 


Pineville 
Rosert Baiey, Jr. 

Point Pleasant 
G G.§ 


S. Ryan 
Summ 


ersville 
BENJAMIN P. Brown, JR. 


Appleton 
ALFRED S. Braprorp 


. Goccrns 
Chippewa Falls 


Henry CHRISTOFFERSEN 


L ARN 

YMAN K. ‘OLD 

Joun D. Voss 
Fennimore 


Josern D. DonoHUE 
Joun P. McGattoway 


Epwakp T. FaiRcHILD 
‘HEN E. GavIN, Jn. 
B. W. HuiskamMp 
M. IMMELL 
Fioyp W. McBurNEY 
ArRNo R. PETERSEN 
Pur H. Porter 


R. Goto 
ALrrep G. GoLpBERG 
L. Go_pBEeRG 
E. Harotp Hattows 
P. Haves 
Emi Hersu 
Stran.ey V. 
Ina MILTON JoNES 


E. MclI 
Omar T. McMaHon 
I. MANDELKER 
Grorce A. MaYER 


‘Norman L. Miswatp 


Paut Pixe Putten 
Joseru E. RapKin 
Joun E. REIty, Jr. 
RicHarp M. Rice 
K. Rosensaum 
B. F. SattzsTEin 

c SAMMOND 
Water Scuinz, Jr. 
A. C. Scumipt 
SNAPPER 
Grorce D. 
C. R. STEINMETZ 
Haroip 


Danie. W. SULLIVAN 


omowoc 
Atvin G. BrENDEMUEHL 
Burton R. Perrico 
Oshkosh 


McDonatp 
H E. M 


ne 

Mitton J. KNosiock 

Haroip A. Konnak 

Harotp R. SHEets 

Francis H. Wenpt 
Rice Lake 


WILLIAM F. KRvEGER 
Mires LaMBERt 
J. M. Sweitzer 
Wauwatosa 
Joun P. Cannon 
J. Haves 
West Allis 
Nicnuo ras F. 
West Bend 


Francis R. BanNEN 
Wisconsin Rapids 
Crowns 
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Frank P. CorNELISEN 
Arcuie McComs 
Richwood E. G. WoursTer 
Brooxs B. CaLLaGHAN Janesville 
Romney Dan W. McCiuskEY 
Haron H. Nerr Ra.pu W. Haines Hiram M. Now.an 
J. III encer Siwney J. THRONSON 
Loure A. PaTERNo Kenosha 
E. FraNKuin Pau.ey Remo Z. CaMERANESI 
Matt TaYLorn 
J Kiel 
FLoyp Harrison 
Herman E. Rusin Webster Springs Rotanp J. Teske 
W. Gooprince SaLE E. V. Morton, Jr. Earnest O. HaANson Heasert E. 
y S. Samos, JR. . D. KEenNeETH F. WeBsTER 
N. Gronce Txornton G. Berry, Je. G. Bussan Dorotay WILKINSON 
R. K. HoaGLaNnp FRENCH F. Faanrs Ursan R. Wittic 
aryland Hiram G. WILL1aMson SaMvuEL Soins Bernarp G. Wozniak 
Mary Madison 
Baltimore Marrs WIsEMAN Dan J. F. StroTHER Eocar M. ALsTap Corneuius T. Youna 
Moroaw M. ant Rosert W. ARTHUR 
NK J. BECKWITH y D. HammMonpD LAMBOLEY 
Water Scott CaALWELL Clarksburg Wheeling Neenah 
Arcu M. CaNnTRALL Kent B. Hatt L. 0. Cooxe 
Wat.ace B. Asert W. Laas H. 
P. NotrincHam McCamic Neillsville 
W. G. StaTHERs G. Nessitr Bruce F. Beriruss 
ox | Henry S. SCHRADER A. L. Devos 
Silver Spring Williamson Faank A. Rentz 
Einar CHRISTENSEN STaNLEY BoswortH B. CHaFIN 
New Jersey Fairmont J. Brooxs Lawson ok 
Frank R. Amos Winfield 
Trenton L. Fursee C. E. Coren 
REESE BT. Eucene G. WiLtuMs 
- Wisconsin Manitowoc Park Falls 
New York R. W. ScHwaktz ArtHuR DEBARDELEBEN 
New York | Marinette Portage 
Bernarp ScLovE own Ross BENNETT 
USTAVE J. LER TON J. Morkison 
North Carolina Oscar J. SCHMIEGE Rosert E. Emeny T. J. SANDERSON 
Tarboro James L. Howarp B. Woops Port Edwards 
Lawrence H. Fountain THEODORE PENN Medford Samuet A. CasEy 
Ohi Huntington Ashland Currrorp L. Curran 
Harry R. ANGEL Merrill 
Epwin J. Leonarp F. ScHMITT 
TuHeEopore D. Milwaukee 
Beloit Lawson ApaMs 
Georce A. GARRIGAN Ernest F. AUGUSTINE 
Berlin T. Frep Baker P. Ricter 
Chilton Russet A. Crank River Falls 
Mirorp L. Gisson G THEODORE W. Cocas Kennetu S. WHITE 
Rosert J. Davipson Sheboygan 
L. R. Morcan C. H. S. HumKe 
H. LarraBee Davin E. Fons A. Matt WERNER 
M. Hott Ronatp F. NortH Ricnarp M. Forester J. W. 
Logan Clintonville Josern T. GALLAGHER Sturgeon Bay 
E. Paut CHAMBERS R. J. McMaHon Lewis E. Grover M. StaPLETON 
Moorefield Colby Tomahawk 
Harvan M. Gorton T. VorLanp Rosert G. Hersert 
Cuar.es S. ARMISTEAD Crivitz Waukesha 
Cuar.es G. Baker Harry SHERNOFF Leon L. BRENNER 
Sran.ey R. Cox Cumberland Ricuarp N. Hunter 
R. Farmer I. D’Amico Kenneta K. Luce 
Cuaries H. Haven Delavan Waupaca 
Ezra E. Hamsteap Evenett P. Ricuarp E. Jonnson 
Frencn Hunt’ J. ArtHur Moran Kien 
WriuiaM Corsty LEMLEY Eau Claire Fioyp J. Kops 
Martyn E. Lugar Francis J. Witcox Joun E. Kruecer 
ALBERT SHUMAN Harotp A. LENICHECK 
Moundsville Sypney N. LesHin 
Everett F. Moore Levin 
Mullens Ipa E. Luicx 
Frepericx T. Kinapon Joun N. Kramer 
Oak Hill Fond du Lac 
J. M. 
Lon BaRRINGER Parkersburg Epwarp J. Geni 
Ciarence J. BENSON Dorr C. Casto STepHEN O'Meara 
Joun N. Epwarp T. O'NEILL H. Nico.aus C. J. ScHLOEMER 
Stan.ey E. Dapisman Atrrep D. SuTHERLAND Eric W. Passmore Wisconsin Dells 
A. V. FrrzwaTer Green Bay James I. Poo.e 
Cartes W. Gooo Bernarp Berk James D. Porter 
Cutten G. Hatt C. G. CuapexK A. Propet 


